CASEBOOK

ACCT 352:  LAW AND SOCIAL ISSUES IN BUSINESS
Professor Christopher Wolfe
Spring 2003
© Sheldon D. Pollack

Table of Contents

I. Jurisdiction of the Courts, etc.

World-Wide Volkswagen Corp v. Woodson



 5

Wendelken v. Superior Court in and for Pima


 8

Belk et al v. United States





11

Erie Railroad v. Tompkins





13

Ferolito v. Johnson & Johnson




15

II. Constitutional Law

Marbury v. Madison






19

McCulloch v. Maryland





25

Hammer v. Dagenhart






30

United States v. Darby





33

United States v. Lopez





37

III. Criminal Law

State v. Mayle







42

North Carolina v. Brown





44

United States v. Blankenship





49

IV. Criminal Procedure

Mapp v. Ohio







54

Miranda v. Arizona






58

United States v. Dickerson





63

V. Intentional Torts

Perna v. Pirozzi






67

VI. Unintentional Torts

Palsgraf v. Long Island Railroad




71

Schick v. Ferolito






74
VII. Contract Law

Hamer v. Sidway






79

Paterek v. Liberty






81



Lefkowitz v. Great Minneapolis Surplus Store, Inc


84

Ryno v. Tyra







87
Lucy v. Zehmer






89
Hadley v. Baxendale






93
VIII. Creditor’s Rights

Security Pacific Bank v. Reiginger




96
IX.
Bankruptcy

Kawaauhau v. Geiger






 98
In re: Johns-Manville Corp





101
IX. Environmental Law

O’Neil v. Picillo






106
XI.
Intellectual Property

Saderup v. Comedy III Productions




110


Vanna White v. Samsung





116
XII.
Constitutions of the United States

U.S. Constitution of 1787





120


Articles of Confederation of 1777




133
X. Jurisdiction of the Courts

WORLD-WIDE VOLKSWAGEN CORP. ET AL. v. WOODSON,

DISTRICT JUDGE OF CREEK COUNTY, OKLAHOMA, ET AL.

SUPREME COURT OF THE UNITED STATES

444 U.S. 286; 100 S. Ct. 559

January 21, 1980, Decided

   WHITE, J., delivered the opinion of the Court, in which BURGER, C. J., and STEWART, POWELL, REHNQUIST, and STEVENS, JJ., joined.  BRENNAN, J., filed a dissenting opinion.  MARSHALL, J., filed a dissenting opinion, in which BLACKMUN, J., joined.  BLACKMUN, J., filed a dissenting opinion.

OPINION: MR. JUSTICE WHITE delivered the opinion of the Court.  

   The issue before us is whether, consistently with the Due Process Clause of the Fourteenth Amendment, an Oklahoma court may exercise in personam jurisdiction over a nonresident automobile retailer and its wholesale distributor in a products-liability action, when the defendants' only connection with Oklahoma is the fact that an automobile sold in New York to New York residents became involved in an accident in Oklahoma.  

   Respondents Harry and Kay Robinson purchased a new Audi automobile from petitioner Seaway Volkswagen, Inc. (Seaway), in Massena, N. Y., in 1976.  The following year the Robinson family, who resided in New York, left that State for a new home in Arizona.  As they passed through the State of Oklahoma, another car struck their Audi in the rear, causing a fire which severely burned Kay Robinson and her two children.  The Robinsons subsequently brought a products-liability action in the District Court for Creek County, Okla., claiming that their injuries resulted from defective design and placement of the Audi's gas tank and fuel system. They joined as defendants the automobile's manufacturer, Audi NSU Auto Union Aktiengesellschaft (Audi); its importer,  Volkswagen of America, Inc. (Volkswagen); its regional distributor, petitioner World-Wide Volkswagen Corp. (World-Wide); and its retail dealer, petitioner Seaway.  Seaway and World-Wide entered special appearances, claiming that Oklahoma's exercise of jurisdiction over them would offend the limitations on the State's jurisdiction imposed by the Due Process Clause of the Fourteenth Amendment.

   The facts presented to the District Court showed that World-Wide is incorporated and has its business office in New York.  It distributes vehicles, parts, and accessories, under contract with Volkswagen, to retail dealers in New York, New Jersey, and Connecticut.  Seaway, one of these retail dealers, is incorporated and has its place of business in New York.  Insofar as the record reveals, Seaway and World-Wide are fully independent corporations whose relations with each other and with Volkswagen and Audi are contractual only.  Respondents adduced no evidence that either World-Wide or Seaway does any business in Oklahoma, ships or sells any products to or in that State, has an agent to receive process there, or purchases advertisements in any media calculated to reach Oklahoma.  In fact, as respondents' counsel conceded at oral argument, there was no showing that any automobile sold by World-Wide or Seaway has ever entered Oklahoma with the single exception of the vehicle involved in the present case.

   Despite the apparent paucity of contacts between petitioners and Oklahoma, the District Court rejected their constitutional claim and reaffirmed that ruling in denying petitioners' motion for reconsideration. . . . 

   We granted certiorari to consider an important constitutional question with respect to state-court jurisdiction and to resolve a conflict between the Supreme Court of Oklahoma and the highest courts of at least four other States.  We reverse.

II
The Due Process Clause of the Fourteenth Amendment limits the power of a state court to render a valid personal judgment against a nonresident defendant.  A judgment rendered in violation of due process is void in the rendering State and is not entitled to full faith and credit elsewhere.  Due process requires that the defendant be given adequate notice of the suit. . . . In the present case, it is not contended that notice was inadequate; the only question is whether these particular petitioners were subject to the jurisdiction of the Oklahoma courts.  As has long been settled, and  as we reaffirm today, a state court may exercise personal jurisdiction over a nonresident defendant only so long as there exist "minimum contacts" between the defendant and the forum State.  The concept of minimum contacts, in turn, can be seen to perform two related, but distinguishable, functions.  It protects the defendant against the burdens of litigating in a distant or inconvenient forum.  And it acts to ensure that the States, through their courts, do not reach out beyond the limits imposed on them by their status as coequal sovereigns in a federal system.  

   The protection against inconvenient litigation is typically described in terms of "reasonableness" or "fairness."  We have said that the defendant's contacts with the forum State must be such that maintenance of the suit "does not offend 'traditional notions of fair play and substantial justice.'"  The relationship between the defendant and the forum must be such that it is "reasonable . . . to require the corporation to defend the particular suit which is brought there."  Implicit in this emphasis on reasonableness is the understanding that the burden on the defendant, while always a primary concern, will in an appropriate case be considered in light of other relevant factors, including the forum State's interest in adjudicating the dispute; the plaintiff's interest in obtaining convenient and effective relief; the interstate judicial system's interest in obtaining the most efficient resolution of controversies; and the shared interest of the several States in furthering fundamental substantive social policies.

   The limits imposed on state jurisdiction by the Due Process Clause, in its role as a guarantor against inconvenient litigation, have been substantially relaxed over the years. . . . 

   Nevertheless, we have never accepted the proposition that state lines are irrelevant for jurisdictional purposes, nor could we, and remain faithful to the principles of interstate federalism embodied in the Constitution.  The economic interdependence of the States was foreseen and desired by the Framers.  In the Commerce Clause, they provided that the Nation was to be a common market, a "free trade unit" in which the States are debarred from acting as separable economic entities.  But the Framers also intended that the States retain many essential attributes of sovereignty, including, in particular, the sovereign power to try causes in their courts.  The sovereignty of each State, in turn, implied a limitation on the sovereignty of all of its sister States -- a limitation express or implicit in both the original scheme of the Constitution and the Fourteenth Amendment.  

   Hence, even while abandoning the shibboleth that "[the] authority of every tribunal is necessarily restricted by the territorial limits of the State in which it is established," we emphasized that the reasonableness of asserting jurisdiction over the defendant must be assessed "in the context of our federal system of government," and stressed that the Due Process Clause ensures not only fairness, but also the "orderly administration of the laws." . . . 

Even if the defendant would suffer minimal or no inconvenience from being forced to litigate before the tribunals of another State; even if the forum State has a strong interest in applying its law to the controversy; even if the forum State is the most convenient  location for litigation, the Due Process Clause, acting as an instrument of interstate federalism, may sometimes act to divest the State of its power to render a valid judgment. 

III
Applying these principles to the case at hand, we find in the record before us a total absence of those affiliating circumstances that are a necessary predicate to any exercise of state-court jurisdiction.  Petitioners carry on no activity whatsoever in Oklahoma.  They close no sales and perform no services there.  They avail themselves of none of the privileges and benefits of Oklahoma law.  They solicit no business there either through salespersons or through advertising reasonably calculated to reach the State.  Nor does the record show that they regularly sell cars at wholesale or retail to Oklahoma customers or residents or that they indirectly, through others, serve or seek to serve the Oklahoma market.  In short, respondents seek to base jurisdiction on one, isolated occurrence and whatever inferences can be drawn therefrom: the fortuitous circumstance that a single Audi automobile, sold in New York to New York residents, happened to suffer an accident while passing through Oklahoma.

    It is argued, however, that because an automobile is mobile by its very design and purpose it was "foreseeable" that the Robinsons' Audi would cause injury in Oklahoma.  Yet "foreseeability" alone has never been a sufficient benchmark for personal jurisdiction under the Due Process Clause. . . . If foreseeability were the criterion, a local California tire retailer could be forced to defend in Pennsylvania when a blowout occurs there. . . 

   This is not to say, of course, that foreseeability is wholly irrelevant.  But the foreseeability that is critical to due process analysis is not the mere likelihood that a product will find its way into the forum State. Rather, it is that the defendant's conduct and connection with the forum State are such that he should reasonably anticipate being haled into court there.  The Due Process Clause, by ensuring the "orderly administration of the laws," gives a degree of predictability to the legal system that allows potential defendants to structure their primary conduct with some minimum assurance as to where that conduct will and will not render them liable to suit.  When a corporation "purposefully avails itself of the privilege of conducting activities within the forum State," it has clear notice that it is  subject to suit there, and can act to alleviate the risk of burdensome litigation by procuring insurance, passing the expected costs on to customers, or, if the risks are too great, severing its connection with the State.  Hence if the sale of a product of a manufacturer or distributor such as Audi or  Volkswagen is not simply an isolated occurrence, but arises from the efforts of the manufacturer or distributor to serve, directly or indirectly, the market for its product in other States, it is not unreasonable to subject it to suit in one of those States if its allegedly defective merchandise has there been the source of injury to its  owner or to others.  The forum State does not  exceed its powers under the Due Process Clause if it asserts personal jurisdiction over a corporation that delivers its products into the stream of commerce with the expectation that they will be purchased by consumers in the forum State. . . . But there is no such or similar basis for Oklahoma jurisdiction over World-Wide or Seaway in this case.  Seaway's sales are made in Massena, N. Y.  World-Wide's market, although substantially larger, is limited to dealers in New York, New Jersey, and Connecticut.  There is no evidence of record that any automobiles distributed by World-Wide are sold to retail customers outside this tristate area.  It is foreseeable that the purchasers of automobiles sold by World-Wide and Seaway may take them to Oklahoma.  But the mere "unilateral activity of those who claim some relationship with a nonresident defendant cannot satisfy the requirement of contact with the forum State." 

   In a variant on the previous argument, it is contended that jurisdiction can be supported by the fact that petitioners earn substantial revenue from goods used in Oklahoma.  The Oklahoma Supreme Court so found drawing the  inference that because one automobile sold by petitioners had been used in Oklahoma, others might have been used there also. While this inference seems less than compelling on the facts of the instant case, we need not question the court's factual findings in order to reject its reasoning.  This argument seems to make the point that the purchase of automobiles in New York, from which the petitioners earn substantial revenue, would not occur but for the fact that the automobiles are capable of use in distant States like Oklahoma.  Respondents observe that the very purpose of an automobile is to travel, and that travel of automobiles sold by petitioners is facilitated by an extensive chain of Volkswagen service centers throughout the country, including some in Oklahoma.  However, financial benefits accruing to the defendant from a collateral relation to the forum State will not support jurisdiction if they do not stem from a constitutionally cognizable contact with that State.  In our view, whatever marginal revenues petitioners may receive by virtue of the fact that their products are capable of use in Oklahoma is far too attenuated a contact to justify that State's exercise of in personam jurisdiction over them.

   Because we find that petitioners have no "contacts, ties, or relations" with the State of Oklahoma, . . . the judgment of the Supreme Court of Oklahoma is  

   Reversed.

George WENDELKEN, a single man, Petitioner, v. SUPERIOR

COURT of the State of Arizona, In and For the COUNTY OF

PIMA, and the Honorable Lillian S. Fisher, a Judge thereof;

and Henry S. Sherrill, Real Party in Interest, Respondents

Supreme Court of Arizona

137 Ariz. 455; 671 P.2d 896; 1983

September 26, 1983

JUDGES: In Banc.  Gordon, Vice Chief Justice.  Holohan, C.J., and Hays, Cameron and Feldman, JJ., concur.  

OPINION BY: GORDON  

   George Wendelken, the plaintiff-petitioner, is a sixty-six year old widower and a member of an organization known as "Arizona Singles Who's Who."  Wendelken is a resident of Scottsdale, Arizona.  The defendant-real party in interest-respondent, Henry S. Sherrill, is also a member of "Arizona Singles Who's Who" and, in addition, belongs to a California organization, "International Singles Who's Who." Sherrill is a resident of Tucson, Arizona, with his home and business there.  Sherrill also has a vacation home in Puerto Penasco (Rocky Point), Sonora, Mexico.  

   Sometime prior to October 12, 1979, the "Arizona Singles Who's Who" circulated an invitation from Sherrill to club members in Phoenix soliciting reservations for a Columbus Day weekend party to be held at Sherrill's Puerto Penasco property.  A similar invitation was circulated by the "International Singles Who's Who." A personal letter from Sherrill detailing the planned weekend was also distributed.  

   With two friends, Wendelken arrived at Sherrill's Puerto Penasco home during the afternoon of October 12, 1979.  Upon his arrival, he discovered that the Mexican government had shut off all electricity to the Sherrill property. It was still daylight, though, and Wendelken and his companions were able to move about the house and to walk down a path to the beach without difficulty. However, after dark, the house and grounds were illuminated only by candlelight. While walking along the path that led from Sherrill's house to the beach, Wendelken fell several feet over the edge of the path and sustained a broken hip.  Other guests took Wendelken to a Mexican clinic for examination and then arranged with the Arizona Department of Public Safety for helicopter transportation to the Tucson Veteran's Administration Hospital.  There, he underwent surgery and subsequent care.  

   Wendelken timely filed suit against Sherrill in Pima County, Arizona, seeking compensation for his injuries, his medical expenses, and his lost earnings. Trial on the matter was set for February 8, 1983.  On January 5, 1983, the trial court, the Honorable Lillian S. Fisher presiding, entered a minute entry granting Sherrill's Motion for Partial Summary Judgment and ordering that Mexican law would apply to "the issues of negligence, damages, and standard of care, etc."  Wendelken filed a Petition for Special Action with the Court of Appeals Division Two to vacate the trial court's order. Division Two dismissed that petition on March 10, 1983.  This petition for review followed.  Jurisdiction is found pursuant to the Arizona Constitution and the Arizona Rules of Civil Appellate Procedure.  As we find that Arizona law should apply to all aspects of this case, we vacate the Court of Appeal's order dated March 10, 1983, as well as the trial court's ruling which granted Sherrill's Motion for Partial Summary Judgment, and remand the matter to the Superior Court for further proceedings consistent with this opinion.

   This petition for review raises only one issue: whether the laws of the country of Mexico or the laws of the State of Arizona should apply to this action.  To make this choice between laws, we must look to the conflicts laws of Arizona, the forum state.  

   In Schwartz v. Schwartz, 103 Ariz. 562 (1968), this Court adopted the rules embodied in the Restatement (Second) of Conflict of Laws as the rules for Arizona.  In so doing, we discarded the doctrine of lex loci delicti.  Had this case arisen while lex loci was still in effect, our response would have been automatic: since this incident occurred in Mexico, that country's law would be applied to all substantive issues.  However, as this case arose after the demise of lex loci, our response is not at all automatic.

   The Restatement (Second) § 145 sets forth the general principle by which tort choice of law questions are to be decided.  Approved by this court in Schwartz, § 145 provides:

 "(1) The rights and liabilities of the parties with respect to an issue in tort are determined by the local law of the state which, with respect to that issue, has the most significant relationship to the occurrence and the parties under the principles stated in § 6.

   "(2) Contacts to be taken into account in applying the principles of § 6 to determine the law applicable to an issue include:  

   "(a) the place where the injury occurred,  

   "(b) the place where the conduct causing the injury occurred,  

   "(c) the domicil, residence, nationality, place of incorporation and place of business of the parties, and  

   "(d) the place where the relationship, if any, between the parties is centered.  "These contacts are to be evaluated according to their relative importance with respect to the particular issue."

 As § 145 specifically incorporates § 6, which enumerates principles underlying all choice of law questions, that section also must be considered.  Section 6 provides:

 "(1) A court, subject to constitutional restrictions, will follow a statutory directive of its own state on choice of law.  

 "(2) When there is no such directive, the factors relevant to the choice of the applicable rule of law include  

   "(a) the needs of the interstate and international systems,

   "(b) the relevant policies of the forum,  

   "(c) the relevant policies of other interested states and the relative interests of those states in the determination of the particular issue,  

   "(d) the protection of justified expectations,  

   "(e) the basic policies underlying the particular field of law,  

   "(f) certainty, predictability and uniformity of result, and  

   "(g) ease in the determination and application of the law to be applied."

   As § 145(1) makes clear, our task is to determine which state has the "most significant relationship" to the parties and the issues in question.  Of the four contacts specified in § 145(2), two obviously attach to Mexico -- the place of Wendelken's injury and the place of Sherrill's alleged negligence.  However, the other two contacts attach to Arizona -- both Wendelken and Sherrill are domiciled in Arizona, both are residents of Arizona, both are American nationals, Sherrill advertised this weekend party in Arizona via an Arizona organization of which both Sherrill and  Wendelken are members, the solicitation reached Wendelken in Arizona, and the reservation was accepted in Arizona.  Only the destination involved was Mexico. The "relationship between the parties" centered in Arizona.  As we have made clear, "the determination of which state has the most significant contacts is primarily qualitative, not quantitative." Schwartz, at 257.  Having established the numerical distribution of the important contacts, we now must evaluate those contacts to determine which law should apply.  It is in this evaluation that the principles of § 6 are considered.

 "Q. And you have a home in Rocky Point?

 "A. Right.

 "Q. How long have you had that home?

 "A. March 1, 1978.

 "Q. Do you use that primarily as a vacation home?

 "A. Primarily.

 "Q. How often, on an annual basis, do you visit that residence?

 "A. One week per month."

   Our choice of law in this matter should have little effect on the harmonious relationship or on the commercial interaction between Arizona and Mexico.  This was a purely private relationship between two Arizona residents.  Neither public accommodation nor public transportation facilities was utilized.  Had this trip been sponsored by the Mexican government instead of by a private American citizen or had the accident occurred at a Mexican hotel instead of at a private home, Mexican tourism might have been affected.  In either event, this element would take on a greater weight in the choice of law decision.  Those facts, however, are not before us.  

   Arizona, in addition to being the forum state and the place of the trial, has considerable interest in this matter.  Both parties are domiciliaries of Arizona giving this state a natural interest in each of them.  One aspect of that interest is the appropriate compensation of Wendelken for his losses.  Striving insofar as possible to make the injured party whole, Arizona allows unlimited recovery for actual damages, expenses for past and prospective medical care, past and prospective pain and suffering, lost earnings, and diminished earning capacity.  This is in sharp contrast to the compensatory scheme of Mexico.  The parties have supplied this Court with a translation of Article 1915 of the Civil Code of Mexico.  According to that translation, not only are damages resulting from  personal injury recoverable only to the extent allowed by a quota system included in the Mexican Federal Labor Law, but the maximum wage that can be taken into account in this determination is twenty-five pesos per day.  [On the date of Wendelken's accident, twenty-five pesos equaled $1.0975. At current exchange rates, the value is only $0.1675.]

   As both Wendelken and Sherrill are Arizona residents, there is little reason to apply Mexico's measure of damages and undercompensate Wendelken for his losses. . . .  The measure of Wendelken's damage recovery for his injuries is of interest to this state not only because he is a domiciliary, but also because appropriate compensation helps guarantee payment to his Arizona medical providers and because, if other resources are not available, the burden for caring for his injuries will fall upon the State of Arizona.

   Mexico also has an interest in the duties and the extent of the liability imposed upon Sherrill.  This interest is based on Sherrill's possessory interest in Mexican land.  The policy of limited liability just explained is apparently designed to shield Mexican citizens from large judgments and is undoubtedly linked to Mexico's socialized system of health care.  As an injured Mexican's health care costs would be paid for, the Civil Code limits damages to reimbursement, by the above-mentioned quota system, of his lost wages.  As neither Wendelken nor Sherrill is a Mexican citizen or a Mexican wage-earner, Mexico's interest does not overcome that of Arizona.

   Respondent Sherrill seeks to distinguish this case from automobile accident cases involving forum state plaintiffs and forum state defendants but an out-of-state accident.  In those cases, because mere fortuity determines the place of the injury, the forum state law is generally applied.  Sherrill argues that this injury and the alleged negligence that caused it could only have occurred in Mexico and asserts that Mexico's interest in establishing duties and liabilities of possessors of Mexican land should be the decisive consideration in our choice of law determination.  This would signal a return to the doctrine of lex loci delicti in those cases where the duties of owners and occupiers of land are at issue.  We refuse to return to lex loci for these cases. . . . 

   As neither party anticipated a negligent act, it is likely that neither acted with any thought to the consequences of his conduct or to the law that might be applied to any dispute resolution.  However, Sherrill can not claim that the imposition of Arizona negligence or damage standards is an unfair surprise.  He has offered no indication that he relied in any way on the Mexican limited liability scheme.  Rather, he concedes that he purchased liability insurance on his Puerto Penasco property through an Arizona insurance carrier in the amount of $300,000.00, and obviously relied on the expectation that this Arizona insurance would cover any liability resulting from his interest in the Mexican land. . . . .  Finally, Mexican laws, though in Spanish, could certainly be presented by counsel to the finder of fact in such a way that its application would be no more difficult than the application of Arizona law.

   Having fully considered the relevant factors and the interests of both states, we conclude that Arizona has the most significant relationship to this occurrence and to these parties.  As this state borders the state of Sonora, Mexico, our citizens are frequent visitors there and this issue will undoubtedly arise again.  Our decision does not affect the sovereignty of the State of Sonora nor the Country of Mexico, but does protect our own citizens.  We therefore vacate the trial court's ruling which granted Sherrill's Motion for Partial Summary Judgment and ordered that Mexican law would apply to all substantive issues and remand to the Superior Court for further proceeding.

WILLIAM BELK, et al

Plaintiffs-Appellants, v. THE UNITED STATES,

Defendant-Appellee

UNITED STATES COURT OF APPEALS FOR THE FEDERAL CIRCUIT

858 F.2d 706

September 22, 1988, Decided

JUDGES: Friedman and Newman, Circuit Judges, and Bennett, Senior Circuit Judge. Bennett, Senior Circuit Judge, concurring.

OPINION:  FRIEDMAN, Circuit Judge.

   This is an appeal from a judgment of the United States Claims Court granting summary judgment dismissing a complaint by former hostages held in the United States Embassy in Tehran, Iran.  The appellants seek just compensation for the alleged taking by the United States of their property right to sue Iran for injuries sustained while held hostage ( a right the United States extinguished in connection with obtaining the release of the hostages.  The Claims Court dismissed the complaint on alternative grounds: (1) that the government's action did not constitute a taking, and (2) that the complaint would require the resolution of political questions, which the court could not do. . . . . We affirm.

   The appellants are 15 United States citizens, 13 of whom were held hostage in the United States Embassy in Tehran from November 4, 1979 to January 20, 1981, and the wives of two of the hostages. The United States had attempted unsuccessfully to obtain the release of the hostages in various ways.  . . . The hostages finally were released by agreements arranged through the government of Algeria.

   The United States signed these agreements (commonly referred to as the Algiers Accords) on January 19, 1981.  On the same day President Carter issued a series of Executive orders implementing the terms of the agreements, . . . and on February 24, 1981, President Reagan issued an Executive order "ratifying" the January 19th Executive orders.  . . . The Supreme Court upheld the Executive orders . . . The relevant provision of the Algiers Accords prohibits United States nationals from prosecuting claims related to the seizure of the hostages, their detention, and injuries to them or their properties that arose out of events that occurred before the date of the Accords.  The day after the United States signed the Algiers Accords, the hostages were released.

   Following the appellants' release, they filed the present suit against the United States in the Claims Court.  The complaint alleged that the appellants had "valid and valuable causes of action against the Islamic Republic of Iran, its officials, agents, instruments, and employees" resulting from the mistreatment the appellants suffered while being held hostage; that before the Accords were executed, the appellants "were entitled to prosecute their valid and valuable causes of action and to collect upon their claims" in the "federal district courts of the United States" and "in Iran itself"; and that by executing the Accords the United States "barred plaintiffs from prosecuting any and all of their existing and potential causes of action against Iran in any court or forum anywhere in the world" and thereby "extinguished plaintiffs' valid causes of action."

   According to the complaint, these causes of action "constituted valuable private property rights," which the United States has "taken for public use without just compensation."  The complaint asserted that the appellants are entitled to recover from the United States just compensation "equivalent to the damages they could have recovered from Iran had defendant not extinguished their claims."

   The United States moved for summary judgment.  The Claims Court granted the motion, and dismissed the complaint.  The court held that there had been no taking because "where a governmental action is intended to primarily benefit particular individuals, a taking has not occurred, even though there is an incidental benefit to the public."  Based on the undisputed facts, the court ruled that the plaintiffs were the principal beneficiaries of the President's actions, even though there was an incidental benefit to all Americans. The court noted that "'the president's power to espouse and settle claims of our nationals against foreign governments is of ancient origin and constitutes a well-established aspect of international law.'" . . . The court concluded that the facts "do not require in the interests of 'justice and fairness' that plaintiffs' [sic] receive compensation from the United States for the settlement of their claims against Iran."

   Alternatively, the court held that the complaint raised a political question because "this case involves a policy decision made by the President during a crisis situation."  The court noted that "'[a] judicial inquiry into whether the President could have extracted a more generous settlement from another country would seriously interfere with his ability to carry on diplomatic relations.'"  The court concluded that the President's extinguishment of the plaintiffs' claims could not ground a cause of action for a taking "because such an action is not susceptible to judicial review."

   On the undisputed facts, the Claims Court correctly held that the appellants have not stated a valid or judicially cognizable claim for a taking of private property for a public use, for which the United States is required to pay just compensation.  [hereafter, the court discusses the Fifth Amendment issue regarding an unconstitutional "taking"]

The question . . . . is whether the President's action in extinguishing the appellants' right to sue Iran in exchange for their freedom, constituted a taking of property for which the United States is required to pay just compensation.  We agree with the Claims Court that on the undisputed facts of this case the appellants have not stated a cause of action for a taking based on the President's implementing the Algiers Accords.

   We also agree with the Claims Court's . . . holding that adjudication of the appellants' taking claim would involve the court in the resolution of a political question.  The President is "the sole organ of the federal government in the field of international relations."  Issues involving foreign relations frequently present questions not meet for judicial determination.  In Baker v. Carr (1962), the Court explained:  Prominent on the surface of any case held to involve a political question is found a textually demonstrable constitutional commitment of the issue to a coordinate political department; or a lack of judicially discoverable and manageable standards for resolving it; or the impossibility of deciding without an initial policy determination of a kind clearly for nonjudicial discretion; or the impossibility of a court's undertaking independent resolution without expressing lack of the respect due coordinate branches of government; or an unusual need for unquestioning adherence to a political decision already made; or the potentiality of embarrassment from multifarious pronouncements by various departments on one question.

   Most, if not all, of those concerns are present in this case. It involves a policy decision made by the President during a time of crisis. . . . The determination whether and upon what terms to settle the dispute with Iran over its holding of the hostages and obtain their release, necessarily was for the President to make in his foreign relations role.  That determination was "of a kind clearly for nonjudicial discretion," and there are no "judicially discoverable and manageable standards" for reviewing such a Presidential decision.  A judicial inquiry into whether the President could have extracted a more favorable settlement would seriously interfere with the President's ability to conduct foreign relations.

   Although the appellants underwent an agonizing experience, they have not stated a valid claim for a taking by the United States of their causes of action against Iran that, as they frame their case, is appropriate for judicial resolution.  If there is to be any compensation of the appellants for the mistreatment and suffering they underwent during their captivity as hostages in Iran, it must be provided by one of the other "coordinate branches of government."

CONCLUSION

The judgment of the United States Claims Court granting summary judgment dismissing the complaint is AFFIRMED.
ERIE RAILROAD CO. v. TOMPKINS,

U.S. Supreme Court 

304 U.S. 64 (1938)

Argued Jan. 31, 1938.

Decided April 25, 1938.

Mr. Justice BRANDEIS delivered the opinion of the Court. 

The question for decision is whether the oft-challenged doctrine of Swift v. Tyson shall now be disapproved. 

Tompkins, a citizen of Pennsylvania, was injured on a dark night by a passing freight train of the Erie Railroad Company while walking along its right of way at Hughestown in that state. He claimed that the accident occurred through negligence in the operation, or maintenance, of the train; that he was rightfully on the premises as licensee because on a commonly used beaten footpath which ran for a short distance alongside the tracks; and that he was struck by something which looked like a door projecting from one of the moving cars. To enforce that claim he brought an action in the federal court for Southern New York, which had jurisdiction because the company is a corporation of that state. It denied liability; and the case was tried by a jury.  The Erie insisted that its duty to Tompkins was no greater than that owed to a trespasser.  It contended, among other things, that its duty to Tompkins, and hence its liability, should be determined in accordance with the Pennsylvania law; that under the law of Pennsylvania, as declared by its highest court, persons who use pathways along the railroad right of way-that is, a longitudinal pathway as distinguished from a crossing-are to be deemed trespassers; and that the railroad is not liable for injuries to undiscovered trespassers resulting from its negligence, unless it be wanton or willful.  Tompkins denied that any such rule had been established by the decisions of the Pennsylvania courts; and contended that, since there was no statute of the state on the subject, the railroad's duty and liability is to be determined in federal courts as a matter of general law. 

The trial judge refused to rule that the applicable law precluded recovery. The jury brought in a verdict of $30,000; and the judgment entered thereon was affirmed by the Circuit Court of Appeals, which held . . . that it was unnecessary to consider whether the law of Pennsylvania was as contended, because the question was one not of local, but of general, law, and that 'upon questions of general law the federal courts are free, in absence of a local statute, to exercise their independent judgment as to what the law is; and it is well settled that the question of the responsibility of a railroad for injuries caused by its servants is one of general law. ... Where the public has made open and notorious use of a railroad right of way for a long period of time and without objection, the company owes to persons on such permissive pathway a duty of care in the operation of its trains. ... It is likewise generally recognized law that a jury may find that negligence exists toward a pedestrian using a permissive path on the railroad right of way if he is hit by some object projecting from the side of the train.'   The Erie had contended that application of the Pennsylvania rule was required, among other things, by section 34 of the Federal Judiciary Act of September 24, 1789, c. 20, 28 U.S.C. 725, 28 U.S.C.A. s 725, which provides: 'The laws of the several States, except where the Constitution, treaties, or statutes of the United States otherwise require or provide, shall be regarded as rules of decision in trials at common law, in the courts of the United States, in cases where they apply.' 

Because of the importance of the question whether the federal court was free to disregard the alleged rule of the Pennsylvania common law, we granted certiorari.   First. Swift v. Tyson, held that federal courts exercising jurisdiction on the ground of diversity of citizenship need not, in matters of general jurisprudence, apply the unwritten law of the state as declared by its highest court; that they are free to exercise an independent judgment as to what the common law of the state is-or should be . . . Criticism of the doctrine became widespread . . . 

Second. Experience in applying the doctrine of Swift v. Tyson, had revealed its defects, political and social; and the benefits expected to flow from the rule did not accrue. . . . [T]he mischievous results of the doctrine had become apparent.  Diversity of citizenship jurisdiction was conferred in order to prevent apprehended discrimination in state courts against those not citizens of the state.  Swift v. Tyson introduced grave discrimination by noncitizens against citizens.  It made rights enjoyed under the unwritten 'general law' vary according to whether enforcement was sought in the state or in the federal court; and the privilege of selecting the court in which the right should be determined was conferred upon the noncitizen.  Thus, the doctrine rendered impossible equal protection of the law.  In attempting to promote uniformity of law throughout the United States, the doctrine had prevented uniformity in the administration of the law of the state. 

The discrimination resulting became in practice far-reaching. This resulted in part from the broad province accorded to the so-called 'general law' as to which federal courts exercised an independent judgment.  In addition to questions of purely commercial law, 'general law' was held to include the obligations under contracts entered into and to be performed within the state, . . . the liability for torts committed within the state upon persons resident or property located there, even where the question of liability depended upon the scope of a property right conferred by the state; and the right to exemplary or punitive damages.  

In part the discrimination resulted from the wide range of persons held entitled to avail themselves of the federal rule by resort to the diversity of citizenship jurisdiction.  Through this jurisdiction individual citizens willing to remove from their own state and become citizens of another might avail themselves of the federal rule.  And, without even change of residence, a corporate citizen of the state could avail itself of the federal rule by reincorporating under the laws of another state . . 

The injustice and confusion incident to the doctrine of Swift v. Tyson have been repeatedly urged as reasons for abolishing or limiting diversity of citizenship jurisdiction. . . . 

Third. Except in matters governed by the Federal Constitution or by acts of Congress, the law to be applied in any case is the law of the state.  And whether the law of the state shall be declared by its Legislature in a statute or by its highest court in a decision is not a matter of federal concern.  There is no federal general common law.  Congress has no power to declare substantive rules of common law applicable in a state whether they be local in their nature or 'general,' be they commercial law or a part of the law of torts.  And no clause in the Constitution purports to confer such a power upon the federal courts. . . . 

The fallacy underlying the rule declared in Swift v. Tyson is made clear by Mr. Justice Holmes.  The doctrine rests upon the assumption that there is 'a transcendental body of law outside of any particular State but obligatory within it unless and until changed by statute,' that federal courts have the power to use their judgment as to what the rules of common law are; and that in the federal courts 'the parties are entitled to an independent judgment on matters of general law': 

But law in the sense in which courts speak of it today does not exist without some definite authority behind it.  The common law so far as it is enforced in a State, whether called common law or not, is not the common law generally but the law of that State existing by the authority of that State without regard to what it may have been in England or anywhere else. ...

Thus the doctrine of Swift v. Tyson is, as Mr. Justice Holmes said, 'an unconstitutional assumption of powers by the Courts of the United States which no lapse of time or respectable array of opinion should make us hesitate to correct.'  In disapproving that doctrine we do not hold unconstitutional section 34 of the Federal Judiciary Act of 1789 or any other act of Congress.  We merely declare that in applying the doctrine this Court and the lower courts have invaded rights which in our opinion are reserved by the Constitution to the several states. 

Fourth.  The defendant contended that by the common law of Pennsylvania as declared by its highest court . . . . the only duty owed to the plaintiff was to refrain from willful or wanton injury.  The plaintiff denied that such is the Pennsylvania law.   In support of their respective contentions the parties discussed and cited many decisions of the Supreme Court of the state.  The Circuit Court of Appeals ruled that the question of liability is one of general law; and on that ground declined to decide the issue of state law.  As we hold this was error, the judgment is reversed and the case remanded to it for further proceedings in conformity with our opinion. 

REVERSED. 

Mr. Justice CARDOZO took no part in the consideration or decision of this case. 

Mr. Justice BUTLER (dissenting).
FRANK J. FERLITO and SUSAN FERLITO, Plaintiffs, v. JOHNSON & JOHNSON PRODUCTS, INC., a New Jersey corporation, Defendant

Civil Action No. 88-71248

United States District Court For The Eastern District Of Michigan, Southern Division

771 F. Supp. 196

(August 22, 1991)

JUDGE: Paul V. Gadola, United States District Judge. 

Memorandum Opinion And Order Granting Defendant's Motion For Judgment Notwithstanding The Verdict: 

Plaintiffs Susan and Frank Ferlito, husband and wife, attended a Halloween party in 1984 dressed as Mary (Mrs. Ferlito) and her little lamb (Mr. Ferlito). Mrs. Ferlito had constructed a lamb costume for her husband by gluing cotton batting manufactured by defendant Johnson & Johnson Products ("JJP") to a suit of long underwear. She had also used defendant's product to fashion a headpiece, complete with ears. The costume covered Mr. Ferlito from his head to his ankles, except for his face and hands, which were blackened with Halloween paint. At the party Mr. Ferlito attempted to light his cigarette by using a butane lighter. The flame passed close to his left arm, and the cotton batting on his left sleeve ignited. Plaintiffs sued defendant for injuries they suffered from burns which covered approximately one-third of Mr. Ferlito's body. 

 Following a jury verdict entered for plaintiffs November 2, 1989, the Honorable Ralph M. Freeman entered a judgment for plaintiff Frank Ferlito in the amount of $ 555,000 and for plaintiff Susan Ferlito in the amount of $70,000.  Judgment was entered November 7, 1989. 

 Subsequently, on November 16, 1989, defendant JJP filed a timely motion for judgment notwithstanding the verdict pursuant to Fed.R.Civ.P. 50(b) or, in the alternative, for new trial. Plaintiffs filed their response to defendant's motion December 18, 1989; and defendant filed a reply January 4, 1990. Before reaching a decision on this motion, Judge Freeman died. The case was reassigned to this court April 12, 1990. . . . 

 Judge Freeman died before ruling on defendant's motion for judgment notwithstanding the verdict or, in the alternative, for new trial, after a jury verdict was returned. Rule 63 clearly states that, as the successor judge, I may perform those duties. 

 MOTION FOR JUDGMENT NOTWITHSTANDING THE VERDICT 

 Issuance of a judgment notwithstanding the verdict ("j.n.o.v.") is authorized by Rule 50(b) of the Federal Rules of Civil Procedure, which provides in relevant part:

Whenever a motion for a directed verdict made at the close of all the evidence is denied or for any      reason is not granted, the court is deemed to have submitted the action to the jury subject to a later      determination of the legal questions raised by the motion. Not later than 10 days after entry of judgment, a      party who has moved for a directed verdict may move to have the verdict and any judgment entered thereon      set aside and to have judgment entered in accordance with the party's motion for a directed verdict . . . . [A]      new trial may be prayed for in the alternative. If a verdict was returned the court may allow the judgment to      stand or may reopen the judgment and either order a new trial or direct the entry of judgment as if the      requested verdict had been directed.

 Rule 50(b) Fed.R.Civ.P. 

 Defendant JJP filed two motions for a directed verdict, the first on October 27, 1989, at the close of plaintiffs' proofs, and the second on October 30, 1989, at the close of defendant's proofs. Judge Freeman denied both motions without prejudice. Judgment for plaintiffs was entered November 7, 1989; and defendant's instant motion, filed November 16, 1989, was filed in a timely manner. 

 The standard for determining whether to grant a j.n.o.v. is identical to the standard for evaluating a motion for directed verdict:

In determining whether the evidence is sufficient, the trial court may neither weigh the evidence, pass on the credibility of witnesses nor substitute its judgment for that of the jury. Rather, the evidence must be viewed in the light most favorable to the party against whom the motion is made, drawing from that evidence all reasonable inferences in his favor.

[cites omitted]. . . If after reviewing the evidence, however, the trial court is of the opinion that reasonable minds could not come to the result reached by the jury, then the motion for j.n.o.v. should be granted. . . . .[cites omitted] The trial court makes its determination as a matter of law. . . . 

 To recover in a "failure to warn" product liability action, a plaintiff must prove each of the following four elements of negligence: (1) that the defendant owed a duty to the plaintiff, (2) that the defendant violated that duty, (3) that the defendant's breach of that duty was a proximate cause of the damages suffered by the plaintiff, and (4) that the plaintiff suffered damages. . . . . [cites omitted]

 To establish a prima facie case that a manufacturer's breach of its duty to warn was a proximate cause of an injury sustained, a plaintiff must present evidence that the product would have been used differently had the proffered warnings been given. . . . [cites omitted]  In the absence of evidence that a warning would have prevented the harm complained of by altering the plaintiff's conduct, the failure to warn cannot be deemed a proximate cause of the plaintiff's injury as a matter of law. Dunn, 121 Mich. App. at 85. 

  Similarly, a failure to warn cannot be deemed a proximate cause of injury if the plaintiff knew of the danger about which he claims the defendant failed to warn. Vroman v. Sears, Roebuck & Co., 387 F.2d 732 (6th Cir. 1967). 

 A manufacturer has a duty "to warn the purchasers or users of its product about dangers associated with intended use." [cites omitted]  Conversely, a manufacturer has no duty to warn of a danger arising from an unforeseeable misuse of its product. [cites omitted]  Thus, whether a manufacturer has a duty to warn depends on whether the use of the product and the injury sustained by it are foreseeable.  [cites omitted]  Whether a plaintiff's use of a product is foreseeable is a legal question to be resolved by the court. Trotter, supra.  Whether the resulting injury is foreseeable is a question of fact for the jury. [cites omitted] 

 In the instant action no reasonable jury could find that JJP's failure to warn of the flammability of cotton batting was a proximate cause of plaintiffs' injuries because plaintiffs failed to offer any evidence to establish that a flammability warning on JJP's cotton batting would have dissuaded them from using the product in the manner that they did. 

 Plaintiffs repeatedly stated in their response brief that plaintiff Susan Ferlito testified that "she would never again use cotton batting to make a costume." Plaintiffs' Answer to Defendant JJP's Motion for J.N.O.V., pp. 1, 3, 4, 5. However, a review of the trial transcript reveals that plaintiff Susan Ferlito never testified that she would never again use cotton batting to make a costume. More importantly, the transcript contains no statement by plaintiff Susan Ferlito that a flammability warning on defendant JJP's product would have dissuaded her from using the cotton batting to construct the costume in the first place. At oral argument counsel for plaintiffs conceded that there was no testimony during the trial that either plaintiff Susan Ferlito or her husband, plaintiff Frank J. Ferlito, would have acted any different if there had been a flammability warning on the product's package. The absence of such testimony is fatal to plaintiffs' case; for without it, plaintiffs have failed to prove proximate cause, one of the essential elements of their negligence claim. 

 In addition, both plaintiffs testified that they knew that cotton batting burns when it is exposed to flame. Susan Ferlito testified that she knew at the time she purchased the cotton batting that it would burn if exposed to an open flame. Frank Ferlito testified that he knew at the time he appeared at the Halloween party that cotton batting would burn if exposed to an open flame. His additional testimony that he would not have intentionally put a flame to the cotton batting shows that he recognized the risk of injury of which he claims JJP should have warned. Because both plaintiffs were already aware of the danger, a warning by JJP would have been superfluous. Therefore, a reasonable jury could not have found that JJP's failure to provide a warning was a proximate cause of plaintiffs' injuries. 

 The evidence in this case clearly demonstrated that neither the use to which plaintiffs put JJP's product nor the injuries arising from that use were foreseeable. Susan Ferlito testified that the idea for the costume was hers alone. As described on the product's package, its intended uses are for cleansing, applying medications, and infant care. Plaintiffs' showing that the product may be use on occasion in classrooms for decorative purposes failed to demonstrate the foreseeability of an adult male encapsulating himself from head to toe in cotton batting and then lighting up a cigarette. 

 MOTION FOR NEW TRIAL 

 Defendant JJP has moved, in the alternative, for a new trial. Lest there be any  confusion over the consequences of a reversal of the judgment in favor of the defendant, the court will grant a new trial if for any reason the Court of Appeals for the Sixth Circuit reverses the decision to grant defendant's motion for judgment notwithstanding the verdict. 

 In determining whether to grant a motion for new trial, unlike a motion for j.n.o.v., the trial court may weigh the evidence presented. A court can exercise its discretion to grant a new trial if the verdict, even though supported by sufficient evidence to defeat a motion for j.n.o.v., is against the great weight of the evidence. [cites omitted]. . .    The decision to grant or deny a new trial is one "confided almost entirely in the exercise of discretion on the part of the trial court." [cites omitted] 

 Defendant JJP predicates its motion for new trial on two grounds. First, JJP argues that the jury's verdict was against the great weight of evidence presented at trial. For the reasons set forth supra, I agree. Second, JJP argues that the jury's verdict was inconsistent. When a jury returns a verdict which is inconsistent, the trial court must attempt to reconcile the verdict. Where a verdict cannot be reconciled, a new trial must be granted. [cites omitted]

 In the instant case the jury was given a special verdict form. The jury was asked whether JJP was negligent in failing to warn plaintiffs of the flammability of cotton batting. The jury was also asked whether plaintiffs were negligent. The jury responded affirmatively to both questions, finding plaintiffs 50 percent negligent. However, the only evidence upon which the jury could base a finding of comparative negligence by plaintiffs was their use of cotton batting to construct a costume and their exposure of that costume to an open flame. The jury's finding of comparative negligence by plaintiffs was their use of cotton batting to construct a costume and their exposure of that costume to an open flame. The jury's finding of comparative negligence necessarily means that it concluded that plaintiffs knew or should have known of the flammability of cotton batting. if that was the jury's conclusion, then JJP had no duty to warn and the jury's verdict ignored the court's instructions. 

 The court is satisfied that the test for a new trial described in Bruner v. Dunaway, 684 F.2d 422, 425 (6th Cir. 1982) (in order to grant a new trial the verdict must be against the clear weight of evidence), has been met here. 

 ORDER 

 NOW, THEREFORE, IT IS HEREBY ORDERED that defendant JJP's motion for judgment notwithstanding the verdict is GRANTED. 

 IT IS FURTHER ORDERED that the judgment entered November 2, 1989, is SET ASIDE. 

 IT IS FURTHER ORDERED that the clerk will enter a judgment in favor of the defendant JJP.

II.
Constitutional Law

MARBURY V. MADISON

SUPREME COURT OF THE UNITED STATES

5 U.S. 137 (1803)

    Mr. Chief Justice MARSHALL delivered the opinion of the Court.

    At the last term, on the affidavits then read and filed with the clerk, a rule was granted in this case requiring the Secretary of State to show cause why a mandamus should not issue directing him to deliver to William Marbury his commission as a justice of the peace for the county of Washington, in the District of Columbia. . . .

 In the order in which the Court has viewed this subject, the following questions have been considered and decided.

    1. Has the applicant a right to the commission he demands?

    2. If he has a right, and that right has been violated, do the laws of his country afford him a remedy?

    3. If they do afford him a remedy, is it a mandamus issuing from this court?

    The first object of inquiry is: Has the applicant a right to the commission he demands?  His right originates in an act of Congress passed in February, 1801, concerning the District of Columbia.

    After dividing the district into two counties, the eleventh section of this law enacts, that there shall be appointed in and for each of the said counties such number of discreet persons to be justices of the peace as the President of the United States shall, from time to time, think expedient, to continue in office for five years.  It appears from the affidavits that, in compliance with this law, a commission for William Marbury as a justice of peace for the County of Washington was signed by John Adams, then President of the United States, after which the seal of the United States was affixed to it, but the commission has never reached the person for whom it was made out.

    In order to determine whether he is entitled to this commission, it becomes necessary to inquire whether he has been appointed to the office.  For if he has been appointed, the law continues him in office for five years, and he is entitled to the possession of those evidences of office, which, being completed, became his property.

    The second section of the second article of the Constitution declares,

    The President shall nominate, and, by and with the advice and consent of the Senate, shall appoint ambassadors, other public ministers and consuls, and all other officers of the United States, whose appointments are not otherwise provided for.

    The third section declares, that "He shall commission all the officers of the United States." . . . .

    Although that clause of the Constitution which requires the President to commission all the officers of the United States may never have been applied to officers appointed otherwise than by himself, yet it would be difficult to deny the legislative power to apply it to such cases. Of consequence, the constitutional distinction between the appointment to an office and the commission of an officer who has been appointed remains the same as if in practice the President had commissioned officers appointed by an authority other than his own. . . .

    This is an appointment made by the President, by and with the advice and consent of the Senate, and is evidenced by no act but the commission itself.  In such a case, therefore, the commission and the appointment seem inseparable, it being almost impossible to show an appointment otherwise than by proving the existence of a commission; still, the commission is not necessarily the appointment; though conclusive evidence of it.

    But at what stage does it amount to this conclusive evidence? . . .

    The last act to be done by the President is the signature of the commission. He has then acted on the advice and consent of the Senate to his own nomination. The time for deliberation has then passed.. . . . The commission being signed, the subsequent duty of the Secretary of State is prescribed by law, and not to be guided by the will of the President.  He is to affix the seal of the United States to the commission, and is to record it. . . .

    If it should be supposed that the solemnity of affixing the seal is necessary not only to the validity of the commission, but even to the completion of an appointment, still, when the seal is affixed, the appointment is made, and the commission is valid. No other solemnity is required by law; no other act is to be performed on the part of government. All that the Executive can do to invest the person with his office is done, and unless the appointment be then made, the Executive cannot make one without the cooperation of others. . . .

    The appointment is the sole act of the President; the transmission of the commission is the sole act of the officer to whom that duty is assigned . . . In the case of commissions, the law orders the Secretary of State to record them. When, therefore, they are signed and sealed, the order for their being recorded is given, and, whether inserted in the book or not, they are in law recorded. . . .

    It is therefore decidedly the opinion of the Court that, when a commission has been signed by the President, the appointment is made, and that the commission is complete when the seal of the United States has been affixed to it by the Secretary of State.

    Mr. Marbury, then, since his commission was signed by the President and sealed by the Secretary of State, was appointed, and as the law creating the office gave the officer a right to hold for five years independent of the Executive, the appointment was not revocable, but vested in the officer legal rights which are protected by the laws of his country.

    To withhold the commission, therefore, is an act deemed by the Court not warranted by law, but violative of a vested legal right.

    This brings us to the second inquiry, which is:

    2. If he has a right, and that right has been violated, do the laws of his country afford him a remedy?

    The very essence of civil liberty certainly consists in the right of every individual to claim the protection of the laws whenever he receives an injury. . . .

    The conclusion from this reasoning is that, where the heads of departments are the political or confidential agents of the Executive, merely to execute the will of the President, or rather to act in cases in which the Executive possesses a constitutional or legal discretion, nothing can be more perfectly clear than that their acts are only politically examinable.  But where a specific duty is assigned by law, and individual rights depend upon the performance of that duty, it seems equally clear that the individual who considers himself injured has a right to resort to the laws of his country for a remedy.   If this be the rule, let us inquire how it applies to the case under the consideration of the Court. . . .

    The question whether a right has vested or not is, in its nature, judicial, and must be tried by the judicial authority. If, for example, Mr. Marbury had taken the oaths of a magistrate and proceeded to act as one, in consequence of which a suit had been instituted against him in which his defence had depended on his being a magistrate; the validity of his appointment must have been determined by judicial authority.

    So, if he conceives that, by virtue of his appointment, he has a legal right either to the commission which has been made out for him or to a copy of that commission, it is equally a question examinable in a court, and the decision of the Court upon it must depend on the opinion entertained of his appointment.

    That question has been discussed, and the opinion is that the latest point of time which can be taken as that at which the appointment was complete and evidenced was when, after the signature of the President, the seal of the United States was affixed to the commission.

It is then the opinion of the Court:

    1. That, by signing the commission of Mr. Marbury, the President of the United States appointed him a justice of peace for the County of Washington in the District of Columbia, and that the seal of the United States, affixed thereto by the Secretary of State, is conclusive testimony of the verity of the signature, and of the completion of the appointment, and that the appointment conferred on him a legal right to the office for the space of five years.

    2. That, having this legal title to the office, he has a consequent right to the commission, a refusal to deliver which is a plain violation of that right, for which the laws of his country afford him a remedy.

    It remains to be inquired whether,

    3. He is entitled to the remedy for which he applies.  This depends on:

    1. The nature of the writ applied for, and

    2. The power of this court.

    1. The nature of the writ.

. . . This writ, if awarded, would be directed to an officer of government, and its mandate to him would be, to use the words of Blackstone, to do a particular thing therein specified, which appertains to his office and duty and which the Court has previously determined or at least supposes to be consonant to right and justice. . . .

    If one of the heads of departments commits any illegal act under colour of his office by which an individual sustains an injury, it cannot be pretended that his office alone exempts him from being sued in the ordinary mode of proceeding, and being compelled to obey the judgment of the law.  How then can his office exempt him from this particular mode of deciding on the legality of his conduct if the case be such a case as would, were any other individual the party complained of, authorize the process?

    It is not by the office of the person to whom the writ is directed, but the nature of the thing to be done, that the propriety or impropriety of issuing a mandamus is to be determined.  Where the head of a department acts in a case in which Executive discretion is to be exercised, in which he is the mere organ of Executive will, it is again repeated, that any application to a court to control, in any respect, his conduct, would be rejected without hesitation.

    But where he is directed by law to do a certain act affecting the absolute rights of individuals, in the performance of which he is not placed under the particular direction of the President, and the performance of which the President cannot lawfully forbid, and therefore is never presumed to have forbidden -- as for example, to record a commission, or a patent for land, which has received all the legal solemnities; or to give a copy of such record -- in such cases, it is not perceived on what ground the Courts of the country are further excused from the duty of giving judgment that right to be done to an injured individual than if the same services were to be performed by a person not the head of a department.

    This opinion seems not now for the first time to be taken up in this country.

    It must be well recollected that, in 1792, an act passed, directing the secretary at war to place on the pension list such disabled officers and soldiers as should be reported to him by the Circuit Courts, which act, so far as the duty was imposed on the Courts, was deemed unconstitutional; but some of the judges, thinking that the law might be executed by them in the character of commissioners, proceeded to act and to report in that character.

    This law being deemed unconstitutional at the circuits, was repealed, and a different system was established; but the question whether those persons who had been reported by the judges, as commissioners, were entitled, in consequence of that report, to be placed on the pension list was a legal question, properly determinable in the Courts, although the act of placing such persons on the list was to be performed by the head of a department. . . .

The doctrine, therefore, now advanced is by no means a novel one.

    It is true that the mandamus now moved for is not for the performance of an act expressly enjoined by statute.

    It is to deliver a commission, on which subjects the acts of Congress are silent. This difference is not considered as affecting the case. It has already been stated that the applicant has, to that commission, a vested legal right of which the Executive cannot deprive him. He has been appointed to an office from which he is not removable at the will of the Executive, and, being so appointed, he has a right to the commission which the Secretary has received from the President for his use.. . . . .

    This, then, is a plain case of a mandamus, either to deliver the commission or a copy of it from the record, and it only remains to be inquired:  Whether it can issue from this Court.

    The act to establish the judicial courts of the United States authorizes the Supreme Court to issue writs of mandamus . . . 

    The Secretary of State, being a person, holding an office under the authority of the United States, is precisely within the letter of the description, and if this Court is not authorized to issue a writ of mandamus to such an officer, it must be because the law is unconstitutional, and therefore absolutely incapable of conferring the authority and assigning the duties which its words purport to confer and assign.

    The Constitution vests the whole judicial power of the United States in one Supreme Court, and such inferior courts as Congress shall, from time to time, ordain and establish. This power is expressly extended to all cases arising under the laws of the United States; and consequently, in some form, may be exercised over the present case, because the right claimed is given by a law of the United States.

    In the distribution of this power it is declared that the Supreme Court shall have original jurisdiction in all cases affecting ambassadors, other public ministers and consuls, and those in which a state shall be a party. In all other cases, the Supreme Court shall have appellate jurisdiction.

    It has been insisted at the bar, that, as the original grant of jurisdiction to the Supreme and inferior courts is general, and the clause assigning original jurisdiction to the Supreme Court contains no negative or restrictive words, the power remains to the Legislature to assign original jurisdiction to that Court in other cases than those specified in the article which has been recited, provided those cases belong to the judicial power of the United States.

    If it had been intended to leave it in the discretion of the Legislature to apportion the judicial power between the Supreme and inferior courts according to the will of that body, it would certainly have been useless to have proceeded further than to have defined the judicial power and the tribunals in which it should be vested.  The subsequent part of the section is mere surplusage -- is entirely without meaning -- if such is to be the construction.  If Congress remains at liberty to give this court appellate jurisdiction where the Constitution has declared their jurisdiction shall be original, and original jurisdiction where the Constitution has declared it shall be appellate, the distribution of jurisdiction made in the Constitution, is form without substance. . . .

    It cannot be presumed that any clause in the Constitution is intended to be without effect, and therefore such construction is inadmissible unless the words require it. . . .

    When an instrument organizing fundamentally a judicial system divides it into one Supreme and so many inferior courts as the Legislature may ordain and establish, then enumerates its powers, and proceeds so far to distribute them as to define the jurisdiction of the Supreme Court by declaring the cases in which it shall take original jurisdiction, and that in others it shall take appellate jurisdiction, the plain import of the words seems to be that, in one class of cases, its jurisdiction is original, and not appellate; in the other, it is appellate, and not original.  If any other construction would render the clause inoperative, that is an additional reason for rejecting such other construction, and for adhering to the obvious meaning.

    To enable this court then to issue a mandamus, it must be shown to be an exercise of appellate jurisdiction, or to be necessary to enable them to exercise appellate jurisdiction.

    It has been stated at the bar that the appellate jurisdiction may be exercised in a variety of forms, and that, if it be the will of the Legislature that a mandamus should be used for that purpose, that will must be obeyed. This is true; yet the jurisdiction must be appellate, not original.. . . .

    The authority, therefore, given to the Supreme Court by the act establishing the judicial courts of the United States to issue writs of mandamus to public officers appears not to be warranted by the Constitution, and it becomes necessary to inquire whether a jurisdiction so conferred can be exercised.

    The question whether an act repugnant to the Constitution can become the law of the land is a question deeply interesting to the United States, but, happily, not of an intricacy proportioned to its interest. It seems only necessary to recognise certain principles, supposed to have been long and well established, to decide it.

    That the people have an original right to establish for their future government such principles as, in their opinion, shall most conduce to their own happiness is the basis on which the whole American fabric has been erected. The exercise of this original right is a very great exertion; nor can it nor ought it to be frequently repeated. The principles, therefore, so established are deemed fundamental. And as the authority from which they proceed, is supreme, and can seldom act, they are designed to be permanent.

    This original and supreme will organizes the government and assigns to different departments their respective powers. It may either stop here or establish certain limits not to be transcended by those departments. The Government of the United States is of the latter description. The powers of the Legislature are defined and limited; and that those limits may not be mistaken or forgotten, the Constitution is written. To what purpose are powers limited, and to what purpose is that limitation committed to writing, if these limits may at any time be passed by those intended to be restrained? The distinction between a government with limited and unlimited powers is abolished if those limits do not confine the persons on whom they are imposed, and if acts prohibited and acts allowed are of equal obligation.  It is a proposition too plain to be contested that the Constitution controls any legislative act repugnant to it, or that the Legislature may alter the Constitution by an ordinary act.

    Between these alternatives there is no middle ground. The Constitution is either a superior, paramount law, unchangeable by ordinary means, or it is on a level with ordinary legislative acts, and, like other acts, is alterable when the legislature shall please to alter it.

    If the former part of the alternative be true, then a legislative act contrary to the Constitution is not law; if the latter part be true, then written Constitutions are absurd attempts on the part of the people to limit a power in its own nature illimitable.

    Certainly all those who have framed written Constitutions contemplate them as forming the fundamental and paramount law of the nation, and consequently the theory of every such government must be that an act of the Legislature repugnant to the Constitution is void.

    This theory is essentially attached to a written Constitution, and is consequently to be considered by this Court as one of the fundamental principles of our society. It is not, therefore, to be lost sight of in the further consideration of this subject.

    If an act of the Legislature repugnant to the Constitution is void, does it, notwithstanding its invalidity, bind the Courts and oblige them to give it effect? Or, in other words, though it be not law, does it constitute a rule as operative as if it was a law? This would be to overthrow in fact what was established in theory, and would seem, at first view, an absurdity too gross to be insisted on. It shall, however, receive a more attentive consideration.

    It is emphatically the province and duty of the Judicial Department to say what the law is. Those who apply the rule to particular cases must, of necessity, expound and interpret that rule. If two laws conflict with each other, the Courts must decide on the operation of each.

    So, if a law be in opposition to the Constitution, if both the law and the Constitution apply to a particular case, so that the Court must either decide that case conformably to the law, disregarding the Constitution, or conformably to the Constitution, disregarding the law, the Court must determine which of these conflicting rules governs the case. This is of the very essence of judicial duty.

    If, then, the Courts are to regard the Constitution, and the Constitution is superior to any ordinary act of the Legislature, the Constitution, and not such ordinary act, must govern the case to which they both apply.

    Those, then, who controvert the principle that the Constitution is to be considered in court as a paramount law are reduced to the necessity of maintaining that courts must close their eyes on the Constitution, and see only the law.

    This doctrine would subvert the very foundation of all written Constitutions. It would declare that an act which, according to the principles and theory of our government, is entirely void, is yet, in practice, completely obligatory. It would declare that, if the Legislature shall do what is expressly forbidden, such act, notwithstanding the express prohibition, is in reality effectual. It would be giving to the Legislature a practical and real omnipotence with the same breath which professes to restrict their powers within narrow limits. It is prescribing limits, and declaring that those limits may be passed at pleasure.

    That it thus reduces to nothing what we have deemed the greatest improvement on political institutions — a written Constitution, would of itself be sufficient, in America where written Constitutions have been viewed with so much reverence, for rejecting the construction. But the peculiar expressions of the Constitution of the United States furnish additional arguments in favour of its rejection.

    The judicial power of the United States is extended to all cases arising under the Constitution.

    Could it be the intention of those who gave this power to say that, in using it, the Constitution should not be looked into? That a case arising under the Constitution should be decided without examining the instrument under which it arises?  This is too extravagant to be maintained. . . .

    There are many other parts of the Constitution which serve to illustrate this subject. . . .

    The Constitution declares that "no bill of attainder or ex post facto law shall be passed."  If, however, such a bill should be passed and a person should be prosecuted under it, must the Court condemn to death those victims whom the Constitution endeavours to preserve?

    "No person," says the Constitution, "shall be convicted of treason unless on the testimony of two witnesses to the same overt act, or on confession in open court."  Here. the language of the Constitution is addressed especially to the Courts. It prescribes, directly for them, a rule of evidence not to be departed from. If the Legislature should change that rule, and declare one witness, or a confession out of court, sufficient for conviction, must the constitutional principle yield to the legislative act?

    From these and many other selections which might be made, it is apparent that the framers of the Constitution contemplated that instrument as a rule for the government of courts, as well as of the Legislature.

    Why otherwise does it direct the judges to take an oath to support it? This oath certainly applies in an especial manner to their conduct in their official character. How immoral to impose it on them if they were to be used as the instruments, and the knowing instruments, for violating what they swear to support!

    It is also not entirely unworthy of observation that, in declaring what shall be the supreme law of the land, the Constitution itself is first mentioned, and not the laws of the United States generally, but those only which shall be made in pursuance of the Constitution, have that rank.

    Thus, the particular phraseology of the Constitution of the United States confirms and strengthens the principle, supposed to be essential to all written Constitutions, that a law repugnant to the Constitution is void, and that courts, as well as other departments, are bound by that instrument.

    The rule must be discharged.

MCCULLOCH V. MARYLAND

SUPREME COURT OF THE UNITED STATES

17 U.S. 316 (1819)

    MARSHALL, Chief Justice, delivered the opinion of the Court.

    In the case now to be determined, the defendant, a sovereign State, denies the obligation of a law enacted by the legislature of the Union, and the plaintiff, on his part, contests the validity of an act which has been passed by the legislature of that State. The Constitution of our country, in its most interesting and vital parts, is to be considered, the conflicting powers of the Government of the Union and of its members, as marked in that Constitution, are to be discussed, and an opinion given which may essentially influence the great operations of the Government. No tribunal can approach such a question without a deep sense of its importance, and of the awful responsibility involved in its decision. But it must be decided peacefully, or remain a source of hostile legislation, perhaps, of hostility of a still more serious nature; and if it is to be so decided, by this tribunal alone can the decision be made. On the Supreme Court of the United States has the Constitution of our country devolved this important duty.

    The first question made in the cause is — has Congress power to incorporate a bank? . . .

    The power now contested was exercised by the first Congress elected under the present Constitution.. . . .

    If any one proposition could command the universal assent of mankind, we might expect it would be this — that the Government of the Union, though limited in its powers, is supreme within its sphere of action. . . . .

    Among the enumerated powers, we do not find that of establishing a bank or creating a corporation. But there is no phrase in the instrument which, like the Articles of Confederation, excludes incidental or implied powers and which requires that everything granted shall be expressly and minutely described. . . . .A Constitution, to contain an accurate detail of all the subdivisions of which its great powers will admit, and of all the means by which they may be carried into execution, would partake of the prolixity of a legal code, and could scarcely be embraced by the human mind.  It would probably never be understood by the public.  Its nature, therefore, requires that only its great outlines should be marked, its important objects designated, and the minor ingredients which compose those objects be deduced from the nature of the objects themselves.  . . . In considering this question, then, we must never forget that it is a Constitution we are expounding.

    Although, among the enumerated powers of Government, we do not find the word "bank" or "incorporation," we find the great powers, to lay and collect taxes; to borrow money; to regulate commerce; to declare and conduct a war; and to raise and support armies and navies. The sword and the purse, all the external relations, and no inconsiderable portion of the industry of the nation are intrusted to its Government.  It can never be pretended that these vast powers draw after them others of inferior importance merely because they are inferior. Such an idea can never be advanced.  But it may with great reason be contended that a Government intrusted with such ample powers, on the due execution of which the happiness and prosperity of the Nation so vitally depends, must also be intrusted with ample means for their execution.  The power being given, it is the interest of the Nation to facilitate its execution. It can never be their interest, and cannot be presumed to have been their intention, to clog and embarrass its execution by withholding the most appropriate means.  Throughout this vast republic, from the St. Croix to the Gulf of Mexico, from the Atlantic to the Pacific, revenue is to be collected and expended, armies are to be marched and supported. The exigencies of the Nation may require that the treasure raised in the north should be transported to

the south that raised in the east, conveyed to the west, or that this order should be reversed.  Is that construction of the Constitution to be preferred which would render these operations difficult, hazardous and expensive?  Can we adopt that construction (unless the words imperiously require it) which would impute to the framers of that instrument, when granting these powers for the public good, the intention of impeding their exercise, by withholding a choice of means?  If, indeed, such be the mandate of the Constitution, we have only to obey; but that instrument does not profess to enumerate the means by which the powers it confers may be executed; nor does it prohibit the creation of a corporation, if the existence of such a being be essential, to the beneficial exercise of those powers.  It is, then, the subject of fair inquiry how far such means may be employed.

    It is not denied that the powers given to the Government imply the ordinary means of execution. That, for example, of raising revenue and applying it to national purposes is admitted to imply the power of conveying money from place to place as the exigencies of the Nation may require, and of employing the usual means of conveyance. But it is denied that the Government has its choice of means, or that it may employ the most convenient means if, to employ them, it be necessary to erect a corporation. On what foundation does this argument rest? On this alone: the power of creating a corporation is one appertaining to sovereignty, and is not expressly conferred on Congress. This is true. But all legislative powers appertain to sovereignty. The original power of giving the law on any subject whatever is a sovereign power, and if the Government of the Union is restrained from creating a corporation as a means for performing its functions, on the single reason that the creation of a corporation is an act of sovereignty, if the sufficiency of this reason be acknowledged, there would be some difficulty in sustaining the authority of Congress to pass other laws for the accomplishment of the same objects. The Government which has a right to do an act and has imposed on it the duty of performing that act must, according to the dictates of reason, be allowed to select the means, and those who contend that it may not select any appropriate means that one particular mode of effecting the object is excepted take upon themselves the burden of establishing that exception.

   . . . . But the Constitution of the United States has not left the right of Congress to employ the necessary means for the execution of the powers conferred on the Government to general reasoning. To its enumeration of powers is added that of making all laws which shall be necessary and proper for carrying into execution the foregoing powers, and all other powers vested by this Constitution in the Government of the United States or in any department thereof. . . . Congress is not empowered by it to make all laws which may have relation to the powers conferred on the Government, but such only as may be "necessary and proper" for carrying them into execution. The word "necessary" is considered as controlling the whole sentence, and as limiting the right to pass laws for the execution of the granted powers to such as are indispensable, and without which the power would be nugatory. That it excludes the choice of means, and leaves to Congress in each case that only which is most direct and simple.

    Is it true that this is the sense in which the word "necessary" is always used? Does it always import an absolute physical necessity so strong that one thing to which another may be termed necessary cannot exist without that other? We think it does not. If reference be had to its use in the common affairs of the world or in approved authors, we find that it frequently imports no more than that one thing is convenient, or useful, or essential to another. To employ the means necessary to an end is generally understood as employing any means calculated to produce the end, and not as being confined to those single means without which the end would be entirely unattainable. Such is the character of human language that no word conveys to the mind in all situations one single definite idea, and nothing is more common than to use words in a figurative sense.  Almost all compositions contain words which, taken in a their rigorous sense, would convey a meaning different from that which is obviously intended.  It is essential to just construction that many words which import something excessive should be understood in a more mitigated sense -- in that sense which common usage justifies.  The word "necessary" is of this description.  It has not a fixed character peculiar to itself.  It admits of all degrees of comparison, and is often connected with other words which increase or diminish the impression the mind receives of the urgency it imports.  A thing may be necessary, very necessary, absolutely or indispensably necessary.  To no mind would the same idea be conveyed by these several phrases. . . . 

    . . . The subject is the execution of those great powers on which the welfare of a Nation essentially depends. It must have been the intention of those who gave these powers to insure, so far as human prudence could insure, their beneficial execution. This could not be done by confiding the choice of means to such narrow limits as not to leave it in the power of Congress to adopt any which might be appropriate, and which were conducive to the end. This provision is made in a Constitution intended to endure for ages to come, and consequently to be adapted to the various crises of human affairs. To have prescribed the means by which Government should, in all future time, execute its powers would have been to change entirely the character of the instrument and give it the properties of a legal code. It would have been an unwise attempt to provide by immutable rules for exigencies which, if foreseen at all, must have been seen dimly, and which can be best provided for as they occur. To have declared that the best means shall not be used, but those alone without which the power given would be nugatory, would have been to deprive the legislature of the capacity to avail itself of experience, to exercise its reason, and to accommodate its legislation to circumstances. . . . .

    The baneful influence of this narrow construction on all the operations of the Government, and the absolute impracticability of maintaining it without rendering the Government incompetent to its great objects, might be illustrated by numerous examples drawn from the Constitution and from our laws. The good sense of the public has pronounced without hesitation that the power of punishment appertains to sovereignty, and may be exercised, whenever the sovereign has a right to act, as incidental to his Constitutional powers.  It is a means for carrying into execution all sovereign powers, and may be used although not indispensably necessary.  It is a right incidental to the power, and conducive to its beneficial exercise. . . . 

    In ascertaining the sense in which the word "necessary" is used in this clause of the Constitution, we may derive some aid from that with which it is associated. Congress shall have power "to make all laws which shall be necessary and proper to carry into execution" the powers of the Government. If the word "necessary" was used in that strict and rigorous sense for which the counsel for the State of Maryland contend, it would be an extraordinary departure from the usual course of the human mind, as exhibited in composition, to add a word the only possible effect of which is to qualify that strict and rigorous meaning, to present to the mind the idea of some choice of means of legislation not strained and compressed within the narrow limits for which gentlemen contend. But the argument which most conclusively demonstrates the error of the construction contended for by the counsel for the State of Maryland is founded on the intention of the convention as manifested in the whole clause. . . . That any means adapted to the end, any means which tended directly to the execution of the Constitutional powers of the Government, were in themselves Constitutional. This clause, as construed by the State of Maryland, would abridge, and almost annihilate, this useful and necessary right of the legislature to select its means. That this could not be intended is, we should think, had it not been already controverted, too apparent for controversy.

    We think so for the following reasons:

    1st. The clause is placed among the powers of Congress, not among the limitations on those powers.

    2d. Its terms purport to enlarge, not to diminish, the powers vested in the Government. It purports to be an additional power, not a restriction on those already granted. . . . 

    We admit, as all must admit, that the powers of the Government are limited, and that its limits are not to be transcended. But we think the sound construction of the Constitution must allow to the national legislature that discretion with respect to the means by which the powers it confers are to be carried into execution which will enable that body to perform the high duties assigned to it in the manner most beneficial to the people. Let the end be legitimate, let it be within the scope of the Constitution, and all means which are appropriate, which are plainly adapted to that end, which are not prohibited, but consist with the letter and spirit of the Constitution, are Constitutional. 

    That a corporation must be considered as a means not less usual, not of higher dignity, not more requiring a particular specification than other means has been sufficiently proved. If we look to the origin of corporations, to the manner in which they have been framed in that Government from which we have derived most of our legal principles and ideas, or to the uses to which they have been applied, we find no reason to suppose that a Constitution, omitting, and wisely omitting, to enumerate all the means for carrying into execution the great powers vested in Government, ought to have specified this. Had it been intended to grant this power as one which should be distinct and independent, to be exercised in any case whatever, it would have found a place among the enumerated powers of the Government. But being considered merely as a means, to be employed only for the purpose of carrying into execution the given powers, there could be no motive for particularly mentioning it. . . . .

    After this declaration, it can scarcely be necessary to say that the existence of State banks can have no possible influence on the question. No trace is to be found in the Constitution of an intention to create a dependence of the Government of the Union on those of the States, for the execution of the great powers assigned to it. Its means are adequate to its ends, and on those means alone was it expected to rely for the accomplishment of its ends. To impose on it the necessity of resorting to means which it cannot control, which another Government may furnish or withhold, would render its course precarious, the result of its measures uncertain, and create a dependence on other Governments which might disappoint its most important designs, and is incompatible with the language of the Constitution. But were it otherwise, the choice of means implies a right to choose a national bank in preference to State banks, and Congress alone can make the election.

    After the most deliberate consideration, it is the unanimous and decided opinion of this Court that the act to incorporate the Bank of the United States is a law made in pursuance of the Constitution, and is a part of the supreme law of the land.

    The branches, proceeding from the same stock and being conducive to the complete accomplishment of the object, are equally constitutional. It would have been unwise to locate them in the charter, and it would be unnecessarily inconvenient to employ the legislative power in making those subordinate arrangements. The great duties of the bank are prescribed; those duties require branches; and the bank itself may, we think, be safely trusted with the selection of places where those branches shall be fixed, reserving always to the Government the right to require that a branch shall be located where it may be deemed necessary.

    It being the opinion of the Court that the act incorporating the bank is constitutional, and that the power of establishing a branch in the State of Maryland might be properly exercised by the bank itself, we proceed to inquire: 

    2. Whether the State of Maryland may, without violating the Constitution, tax that branch?

    That the power of taxation is one of vital importance; that it is retained by the States; that it is not abridged by the grant of a similar power to the Government of the Union; that it is to be concurrently exercised by the two Governments — are truths which have never been denied. But such is the paramount character of the Constitution that its capacity to withdraw any subject from the action of even this power is admitted. The States are expressly forbidden to lay any duties on imports or exports except what may be absolutely necessary for executing their inspection laws. If the obligation of this prohibition must be conceded -- if it may restrain a State from the exercise of its taxing power on imports and exports -- the same paramount character would seem to restrain, as it certainly may restrain, a State from such other exercise of this power as is in its nature incompatible with, and repugnant to, the constitutional laws of the Union. A law absolutely repugnant to another as entirely repeals that other as if express terms of repeal were used. . . .

   This great principle is that the Constitution and the laws made in pursuance thereof are supreme; that they control the Constitution and laws of the respective States, and cannot be controlled by them. From this, which may be almost termed an axiom, other propositions are deduced as corollaries, on the truth or error of which, and on their application to this case, the cause has been supposed to depend. These are, 1st. That a power to create implies a power to preserve; 2d. That a power to destroy, if wielded by a different hand, is hostile to, and incompatible with these powers to create and to preserve; 3d. That, where this repugnancy exists, that authority which is supreme must control, not yield to that over which it is supreme.

    These propositions, as abstract truths, would perhaps never be controverted. Their application to this case, however, has been denied, and both in maintaining the affirmative and the negative, a splendor of eloquence, and strength of argument seldom if ever surpassed have been displayed.

    The power of Congress to create and, of course, to continue the bank was the subject of the preceding part of this opinion, and is no longer to be considered as questionable. That the power of taxing it by the States may be exercised so as to destroy it is too obvious to be denied. But taxation is said to be an absolute power which acknowledges no other limits than those expressly prescribed in the Constitution, and, like sovereign power of every other description, is intrusted to the discretion of those who use it. But the very terms of this argument admit that the sovereignty of the State, in the article of taxation itself, is subordinate to, and may be controlled by, the Constitution of the United States. . . . It is of the very essence of supremacy to remove all obstacles to its action within its own sphere, and so to modify every power vested in subordinate governments as to exempt its own operations from their own influence. This effect need not be stated in terms. It is so involved in the declaration of supremacy, so necessarily implied in it, that the expression of it could not make it more certain. We must, therefore, keep it in view while construing the Constitution. . . . .

    The people of a State, therefore, give to their Government a right of taxing themselves and their property, and as the exigencies of Government cannot be limited, they prescribe no limits to the exercise of this right, resting confidently on the interest of the legislator and on the influence of the constituent over their representative to guard them against its abuse. But the means employed by the Government of the Union have no such security, nor is the right of a State to tax them sustained by the same theory. Those means are not given by the people of a particular State, not given by the constituents of the legislature which claim the right to tax them, but by the people of all the States They are given by all, for the benefit of all — and, upon theory, should be subjected to that Government only which belongs to all. . . .

The sovereignty of a State extends to everything which exists by its own authority or is introduced by its permission, but does it extend to those means which are employed by Congress to carry into execution powers conferred on that body by the people of the United States? We think it demonstrable that it does not. Those powers are not given by the people of a single State. They are given by the people of the United States, to a Government whose laws, made in pursuance of the Constitution, are declared to be supreme. Consequently, the people of a single State cannot confer a sovereignty which will extend over them.

    If we measure the power of taxation residing in a State by the extent of sovereignty which the people of a single State possess and can confer on its Government, we have an intelligible standard, applicable to every case to which the power may be applied. We have a principle which leaves the power of taxing the people and property of a State unimpaired; which leaves to a State the command of all its resources, and which places beyond its reach all those powers which are conferred by the people of the United States on the Government of the Union, and all those means which are given for the purpose of carrying those powers into execution. We have a principle which is safe for the States and safe for the Union. . . . .

    We find, then, on just theory, a total failure of this original right to tax the means employed by the Government of the Union, for the execution of its powers. The right never existed, and the question whether it has been surrendered cannot arise.

    But, waiving this theory for the present, let us resume the inquiry, whether this power can be exercised by the respective States, consistently with a fair construction of the Constitution?

    That the power to tax involves the power to destroy; that the power to destroy may defeat and render useless the power to create; that there is a plain repugnance in conferring on one Government a power to control the constitutional measures of another, which other, with respect to those very measures, is declared to be supreme over that which exerts the control, are propositions not to be denied. But all inconsistencies are to be reconciled by the magic of the word CONFIDENCE.  Taxation, it is said, does not necessarily and unavoidably destroy.  To carry it to the excess of destruction would be an abuse, to presume which would banish that confidence which is essential to all Government. . . .

    If the States may tax one instrument, employed by the Government in the execution of its powers, they may tax any and every other instrument. They may tax the mail; they may tax the mint; they may tax patent rights; they may tax the papers of the custom house; they may tax judicial process; they may tax all the means employed by the Government to an excess which would defeat all the ends of Government. This was not intended by the American people. They did not design to make their Government dependent on the States. . . . As the laws of the Union are to become the supreme law of the land; as it is to have power to pass all laws that may be necessary for carrying into execution the authorities with which it is proposed to vest it; the National Government might, at any time, abolish the taxes imposed for State objects upon the pretence of an interference with its own.  It might allege a necessity for doing this, in order to give efficacy to the national revenues; and thus, all the resources of taxation might, by degrees, become the subjects of federal monopoly, to the entire exclusion and destruction of the State Governments. 

. . . . The Court has bestowed on this subject its most deliberate consideration. The result is a conviction that the States have no power, by taxation or otherwise, to retard, impede, burden, or in any manner control the operations of the constitutional laws enacted by Congress to carry into execution the powers vested in the General Government. This is, we think, the unavoidable consequence of that supremacy which the Constitution has declared.

    We are unanimously of opinion that the law passed by the Legislature of Maryland, imposing a tax on the Bank of the United States is unconstitutional and void.

HAMMER, UNITED STATES ATTORNEY FOR THE WESTERN DISTRICT OF

NORTH CAROLINA, v. DAGENHART ET AL.

SUPREME COURT OF THE UNITED STATES

247 U.S. 251

June 3, 1918

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR THE WESTERN DISTRICT OF NORTH CAROLINA  

Affirmed.  

JUDGES: White, McKenna, Holmes, Day, Van Devanter, Pitney, McReynolds, Brandeis, Clarke  

OPINION:   MR. JUSTICE DAY delivered the opinion of the court.  

   A bill was filed in the United States District Court for the Western District of North Carolina by a father in his own behalf and as next friend of his two minor sons, one under the age of fourteen years and the other between the ages of fourteen and sixteen years, employees in a cotton mill at Charlotte, North Carolina, to enjoin the enforcement of the act of Congress intended to prevent interstate commerce in the products of child labor.  . . . 

  The District Court held the act unconstitutional and entered a decree enjoining its enforcement.  This appeal brings the case here.  The first section of the act is in the margin . . .  .  n1

   n1 That no producer, manufacturer, or dealer shall ship or deliver for shipment in interstate or foreign commerce any article or commodity the product of any mine or quarry, situated in the United States, in which within thirty days prior to the time of the removal of such product therefrom children under the age of sixteen years have been employed or permitted to work, or any article or commodity the product of any mill, cannery, workshop, factory, or manufacturing establishment, situated in the United States, in which within thirty days prior to the removal of such product therefrom children under the age of fourteen years have been employed or permitted to work, or children between the ages of fourteen years and sixteen years have been employed or permitted to work more than eight hours in any day, or more than six days in any week, or after the hour of seven o'clock postmeridian, or before the hour of  six o'clock antemeridian.

. . . . The attack upon the act rests upon three propositions: First: It is not a regulation of interstate and foreign commerce; Second: It contravenes the Tenth Amendment to the Constitution; Third: It conflicts with the Fifth Amendment to the Constitution.  

   The controlling question for decision is: Is it within the authority of Congress in regulating commerce among the States to prohibit the transportation in interstate commerce of manufactured goods, the product of a factory in which, within thirty days prior to their removal therefrom, children under the age of fourteen have been employed or permitted to work, or children between the ages of fourteen and sixteen years have been employed or permitted to work more than eight hours in any day, or more than six days in any week, or after the hour of seven o'clock P.M. or before the hour of 6 o'clock A.M.?  

   The power essential to the passage of this act, the Government contends, is found in the commerce clause of the Constitution which authorizes Congress to regulate commerce with foreign nations and among the States. 

   In Gibbons v. Ogden, Chief Justice Marshall, speaking for this court, and defining the extent and nature of the commerce power, said, "It is the power to regulate; that is, to prescribe the rule by which commerce is to be governed." In other words, the power is one to control the means by which commerce is carried on, which is   directly the contrary of the assumed right to forbid commerce from moving and thus destroy it as to particular commodities.  But it is insisted that adjudged cases in this court establish the doctrine that the power to regulate given to Congress incidentally includes the authority to prohibit the movement of ordinary commodities and therefore that the subject is not open for discussion.  The cases demonstrate the contrary.  They rest upon the character of the particular subjects dealt with and the fact that the scope of governmental authority, state or national, possessed over them is such that the authority to prohibit is as to them but the exertion of the power to regulate. . . .  

    In each of these instances the use of interstate transportation was necessary to the accomplishment of harmful results.  In other words, although the power over interstate transportation was to regulate, that could only be accomplished by prohibiting the use of the facilities of interstate commerce to effect the evil intended.  

   This element is wanting in the present case.  The thing intended to be accomplished by this statute is the denial of the facilities of interstate commerce to those manufacturers in the States who employ children within the prohibited ages.  The act in its effect does not regulate transportation among the States, but aims to standardize the ages at which children may be employed in mining and manufacturing within the States.  The goods shipped are of themselves harmless.  The act permits them to be freely shipped after thirty days from the time of their removal from the factory.  When offered for shipment, and before transportation begins, the labor of their production is over, and the mere  fact that they were intended for interstate commerce transportation does not make their production subject to federal control under the commerce power.  

   Commerce "consists of intercourse and traffic . . . and includes the transportation of persons and property, as well as the purchase, sale and exchange of commodities."  The making of goods and the mining of coal are not commerce, nor does the fact that these things are to be afterwards shipped or used in interstate commerce, make their production a part thereof. . . . 

   Over interstate transportation, or its incidents, the regulatory power of Congress is ample, but the production of articles, intended for interstate commerce, is a matter of local regulation. . . . . 

   It is further contended that the authority of Congress may be exerted to control interstate commerce in the shipment of child-made goods because of the effect of the circulation of such goods in other States where the evil of this class of labor has been recognized by local legislation, and the right to thus employ child labor has been more rigorously restrained than in the State of production.  In other words, that the unfair competition, thus engendered, may be controlled by closing the channels of interstate commerce to manufacturers in those States where the local laws do not meet what Congress deems to be the more just standard of other States.  

   There is no power vested in Congress to  require the States to exercise their police power so as to prevent possible unfair competition.  Many causes may cooperate to give one State, by reason of local laws or conditions, an economic advantage over others.  The Commerce Clause was not intended to give to Congress a general authority to equalize such conditions.  In some of the States laws have been passed fixing minimum wages for women, in others the local law regulates the hours of labor of women in various employments.  Business done in such States may be at an economic disadvantage when compared with States which have no such regulations; surely, this fact does not give Congress the power to deny transportation in interstate commerce to those who carry on business where the hours of labor and the rate of compensation for women have not been fixed by a standard in use in other States and approved by Congress.  

   The grant of power to Congress over the subject of interstate commerce was to enable it to regulate such commerce, and not to give it authority to control the States in their exercise of the police power over local trade and manufacture.

   The grant of authority over a purely federal matter was not intended to destroy the local power always existing and carefully reserved to the States in the Tenth Amendment to the Constitution. . . . .

   In interpreting the Constitution it must never be forgotten that the Nation is made up of States to which are entrusted the powers of local government.  And to them and to the people the powers not expressly delegated to the National Government are reserved.  The power of the States to regulate their purely internal affairs by such laws as seem wise to the local authority is inherent and has never been surrendered to the general government.  To sustain this statute would not be in our judgment a recognition of the lawful exertion of  congressional authority over interstate commerce, but would sanction an invasion by the federal power of the control of a matter purely local in its character, and over which no authority has been delegated to Congress in conferring the power to regulate commerce among the States.  

   We have neither authority nor disposition to question the motives of Congress in enacting this legislation.  The purposes intended must be attained consistently with constitutional limitations and not by an invasion of the powers of the States.  This court has no more important function than that which devolves upon it the obligation to preserve inviolate the constitutional limitations upon the exercise of authority, federal and state, to the end that each may continue to discharge, harmoniously with the other, the duties entrusted to it by the Constitution.  

   In our view the necessary effect of this act is, by means of a prohibition against the movement in interstate commerce of ordinary commercial commodities, to regulate the hours of labor of children in factories and mines within the States, a purely state authority.  Thus the act in a twofold sense is repugnant to the Constitution.  It not only transcends the authority delegated to Congress over commerce but also exerts a power as to a purely local matter to which the federal authority does not extend.  The far reaching result of upholding the act cannot be more plainly indicated than by pointing out that if Congress can thus regulate matters entrusted to local authority by prohibition of the movement of commodities in interstate commerce, all freedom of commerce will be at an end, and the power of the States over local matters may be eliminated, and thus our system of government be practically destroyed.  

   For these reasons we hold that this law exceeds the constitutional authority of Congress.  It follows that the  decree of the District Court must be  

   Affirmed.  

DISSENT: MR. JUSTICE HOLMES, dissenting.  

   The single question in this case is whether Congress has power to prohibit the shipment in interstate or foreign commerce of any product of a cotton mill situated in the United States, in which within thirty days before the removal of the product children under fourteen have been employed, or children between fourteen and sixteen have been employed more than eight hours in a day, or more than six days in any week, or between seven in the evening and six in the morning.  The objection urged against the power is that the States have exclusive control over their methods of production and that Congress cannot meddle with them, and taking the proposition in the sense of direct intermeddling I agree to it and suppose that no one denies it.  But if an act is within the powers specifically conferred upon Congress, it seems to me that it is not made any less constitutional because of the indirect effects that it may have, however obvious it may be that it will have those effects, and that we are not at liberty upon such grounds to hold it void.  

   The first step in my argument is to make plain what no one is likely to dispute -- that the statute in question is within the power expressly given to Congress if considered only as to its immediate effects and that if invalid it is so only upon some collateral ground.  The  statute confines itself to prohibiting the carriage of certain goods in interstate or foreign commerce. Congress is given power to regulate such commerce in unqualified terms.  It would not be argued today that the power to regulate does not include the power to prohibit.  Regulation means the prohibition of something, and when interstate commerce is the matter to be regulated I cannot doubt that the regulation may prohibit any part of such commerce that Congress sees fit to forbid. . . . 

   The act does not meddle with anything belonging to the States.  They may regulate their internal affairs and their domestic commerce as they like. But when they seek to send their products across the state line they are no longer within their rights.  If there were no Constitution and no Congress their power to cross the line would depend upon their neighbors.  Under the Constitution such commerce belongs not to the States but to Congress to regulate.  It may carry out its views of public policy whatever indirect effect they may have upon the activities of the States. . . . The national welfare as understood by Congress may require a different attitude within its sphere from that of some self-seeking State.  It seems to me entirely constitutional for Congress to enforce its understanding by all the means at its command.
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JUDGES: Hughes, McReynolds, Stone, Roberts, Black, Reed, Frankfurter, Douglas, Murphy  

MR. JUSTICE STONE delivered the opinion of the Court.  

   The two principal questions raised by the record in this case are, first, whether Congress has constitutional power to prohibit the shipment in interstate commerce of lumber manufactured by employees whose wages are less than a prescribed minimum or whose weekly hours of labor at that wage are greater than a prescribed maximum, and, second, whether it has power to prohibit the employment of workmen in the production of goods "for interstate commerce" at other than prescribed wages and hours. . . .

   The Fair Labor Standards Act set up a comprehensive legislative scheme for preventing the shipment in interstate commerce of certain products and commodities produced in the United States under labor conditions as respects wages and hours which fail to conform to standards set up by the Act.  Its purpose . . . is to exclude from interstate commerce goods produced for the commerce and to prevent their production for interstate commerce, under conditions detrimental to the maintenance of the minimum standards of living necessary for health and general well-being; and to prevent the use of interstate commerce as the means of competition in the distribution of goods so produced, and as the means of spreading and perpetuating such substandard labor conditions among the workers of the several states. . . .

   Section 15 (1) makes unlawful  the shipment in interstate commerce of any goods "in the production of which any employee was employed in violation of section 6 or section 7," which provide, among other things, that during the first year of operation of the Act a minimum wage of 25 cents per hour shall be paid to employees "engaged in [interstate] commerce or the production of goods for [interstate] commerce," § 6, and that the maximum hours of employment for employees "engaged in commerce or the production of goods for commerce" without increased compensation for overtime, shall be forty-four hours a week.  . . . .

   The indictment charges that appellee is engaged, in the State of Georgia, in the business of acquiring raw materials, which he manufactures into finished lumber with the intent, when manufactured, to ship it in interstate commerce to customers outside the state, and that he does in fact so ship a large part of the lumber so produced.  There are numerous counts charging appellee with the shipment in interstate commerce from Georgia to points outside the state of lumber in the production of which, for interstate commerce, appellee has employed workmen at less than the prescribed minimum wage or more than the prescribed maximum hours without payment to them of any wage for overtime.  Other counts charge the employment by appellee of workmen in the production of lumber for interstate commerce at wages at less than 25 cents an hour or for more than the maximum hours per week without payment to them of the prescribed overtime wage. . . . 

  The district court quashed the indictment in its entirety upon the broad grounds that the Act, which it interpreted as a regulation of manufacture within the states, is unconstitutional.  It declared that manufacture is not interstate commerce and that the regulation by the Fair Labor Standards Act of wages and hours of employment of those engaged in the manufacture of goods which it is intended at the time of production "may or will be" after production "sold in interstate commerce in part or in whole" is not within the congressional power to regulate interstate commerce.  

   The effect of the court's decision and judgment is thus to deny the power of Congress to prohibit shipment in interstate commerce of lumber produced for interstate commerce under the proscribed substandard labor conditions of wages and hours, its power to penalize the employer for his failure to conform to the wage and hour provisions in the case of employees  engaged in the production of lumber  which he intends thereafter to ship in interstate commerce in part or in whole according to the normal course of his business and its power to compel him to keep records of hours of employment as required by the statute and the regulations of the administrator.   The case comes here on assignments by the Government that the district court erred insofar as it held that Congress was without constitutional power to penalize the acts set forth in the indictment, and appellee seeks to sustain the decision below on the grounds that the prohibition by Congress of those Acts is unauthorized by the Commerce Clause and is prohibited by the Fifth Amendment. . . . The prohibition of shipment of the proscribed goods in interstate commerce.  Section 15 (a) (1) prohibits, and the indictment charges, the shipment in interstate commerce, of goods produced for interstate commerce by employees whose wages and hours of employment do not conform to the requirements of the Act. . . . . [T]he only question arising under the commerce clause with respect to such shipments is whether Congress has the constitutional power to prohibit them.

   While manufacture is not of itself interstate commerce, the shipment of manufactured goods interstate is such commerce and the prohibition of such shipment by Congress is indubitably a regulation of the commerce.  The power to regulate commerce is the power "to prescribe the rule by which commerce is governed." Gibbons v. Ogden, 9 Wheat. 1, 196. It extends not only to those regulations which aid, foster and protect the commerce, but embraces those which prohibit it. [cites omitted]  It is conceded that the power of Congress to prohibit transportation in interstate commerce includes noxious articles, [cites omitted] and articles such as intoxicating liquor or convict made goods, traffic in which is forbidden or restricted by the laws of the state of destination. [cites omitted]  

   But it is said that the present prohibition falls within the scope of none of these categories; that while the prohibition is nominally a regulation of the commerce its motive or purpose is regulation of wages  and hours of persons engaged in manufacture, the control of which has been reserved to the states and upon which Georgia      and some of the states of destination have placed no restriction; that the effect of the present statute is not to exclude the proscribed articles from interstate commerce in aid of state regulation   . . . but instead, under the guise of a regulation of interstate commerce, it undertakes to regulate wages and hours within the state contrary to the policy of the state which has elected to leave them unregulated.   The power of Congress over interstate commerce "is complete in itself, may be exercised to its utmost extent, and acknowledges no limitations other than are prescribed  in the Constitution."  That power can neither be enlarged nor diminished by the exercise or non-exercise of state power.  Congress, following its own conception of public policy concerning the restrictions which may appropriately be imposed on interstate commerce, is free to exclude from the commerce articles whose use in the states for which they are destined it may conceive to be injurious to the public health, morals or welfare, even though the state has not sought to regulate their use.  Such regulation is not a forbidden invasion of state power merely because either its motive or its consequence is to restrict the use of articles of commerce within the states of destination; and is not prohibited unless by other Constitutional provisions.  It is no objection to the assertion of the power to regulate interstate commerce that its exercise is attended by the same incidents which attend the exercise of the police power of the states.  The motive and purpose of the present regulation are plainly to make effective the Congressional conception of public policy that interstate commerce should not be made the instrument of competition in the distribution of goods produced under substandard labor conditions, which competition is injurious to the commerce and to the states from and to which the commerce flows.  . . . Whatever their motive and purpose, regulations of commerce which do not infringe some constitutional prohibition are within the plenary power conferred on Congress by the Commerce Clause.  Subject only to that limitation, presently to be considered, we conclude that the prohibition of the shipment interstate of goods produced under the forbidden substandard labor conditions is within the constitutional authority of Congress.  

     In the more than a century which has elapsed since the decision of Gibbons v. Ogden, these principles of constitutional interpretation have been so long and repeatedly recognized by this Court as applicable to the Commerce Clause, that there would be little occasion for repeating them now were it not for the decision of this Court twenty-two years ago in Hammer v. Dagenhart, 247 U.S. 251.  In that case it was held by a bare majority of the Court over the powerful and now classic dissent of Mr. Justice Holmes setting forth the fundamental issues involved, that Congress was without power to exclude the products of child labor from interstate commerce.  The reasoning and conclusion of the Court's opinion there cannot be reconciled with the conclusion which we have reached, that the power of Congress under the Commerce Clause is plenary to exclude any article from interstate commerce subject only to the specific prohibitions of the Constitution.  

   Hammer v. Dagenhart has not been followed.  The distinction on which the decision was rested that Congressional power to prohibit interstate commerce is limited to articles which in themselves have some harmful or deleterious  property -- a distinction which was novel when made and unsupported by any provision of the Constitution -- has long since been abandoned.  [cites omitted]  The thesis of the opinion that the motive of the prohibition or its effect to control in some measure the use or production within the states of the article thus excluded from the commerce can operate to deprive the regulation of its constitutional authority has long since ceased to have force. [cites omitted]  And finally we have declared "The authority of the federal government over interstate commerce does not differ in extent or character from that retained by the states over intrastate commerce." 

   The conclusion is inescapable that Hammer v. Dagenhart, was a departure from the principles which have prevailed in the interpretation of the Commerce Clause both  before and since the decision and that such vitality, as a precedent, as it then had has long since been exhausted.  It should be and now is overruled.  

   Validity of the wage and hour requirements.  Section 15 (a) (2) and §§ 6 and 7 require employers to conform to the wage and hour provisions with respect to all employees engaged in the production of goods for interstate commerce.  As appellee's employees are not alleged to be "engaged in interstate commerce" the validity of the prohibition turns on the question whether the employment, under other than the prescribed labor standards, of employees engaged in the production of goods for interstate commerce is so related to the commerce and so affects it as to be within the reach of the power of Congress to regulate it. To answer this question we must  at the outset determine whether the particular acts charged in the counts which are laid under § 15 (a) (2) as they were construed below, constitute "production for commerce" within the meaning of the  statute.  As the Government seeks to apply the statute in the indictment, and as the court below construed the phrase "produced for interstate commerce," it embraces at least the case where an employer engaged, as is appellee, in the manufacture and shipment of goods in filling orders of extrastate customers, manufactures his product with the intent or expectation that according to the normal course of his business all or some part of it will be selected for shipment to those customers.  

   Without attempting to define the precise limits of the phrase, we think the acts alleged in the indictment are within the sweep of the statute.  The obvious purpose of the Act was not only to prevent the interstate transportation of the proscribed product, but to stop the initial step toward transportation, production with the purpose of so transporting it.  Congress was not unaware that most manufacturing businesses shipping their product in interstate commerce make it in their shops without reference to its ultimate destination and then after manufacture select some of it for shipment interstate and some intrastate according to the daily demands of their business, and that it would be practically impossible, without disrupting manufacturing businesses, to restrict the prohibited kind of production to the particular pieces of lumber, cloth, furniture or the like which later move in interstate rather than intrastate commerce. . . . 

  There remains the question whether such restriction on the production of goods for commerce is a permissible exercise of the commerce power.  The power of Congress over interstate commerce is not confined to the regulation of commerce among the states.  It extends to those activities intrastate which so affect interstate commerce or the exercise of the power of Congress over it as to make regulation of them appropriate means to the attainment of a legitimate end, the exercise of the granted power of Congress to regulate interstate commerce.  See McCulloch v. Maryland, 4 Wheat. 316, 421 . . . 

   While this Court has many times found state regulation of interstate commerce, when uniformity of its regulation is of national concern, to be incompatible with the Commerce Clause even though Congress has not legislated on the subject, the Court has never implied such restraint on state control over matters intrastate not deemed to be regulations of interstate commerce or its instrumentalities even though they affect the commerce.  In the absence of Congressional legislation on the subject state laws which are not regulations of the commerce itself or its instrumentalities are not forbidden  even though they affect interstate commerce. 

   But it does not follow that Congress may not by appropriate legislation regulate intrastate activities where they have a substantial effect on interstate commerce.  A recent example is the National Labor Relations Act for the regulation of employer and employee relations in industries in which strikes, induced by unfair labor practices named in the Act, tend to disturb or obstruct interstate commerce.  But long before the adoption of the National Labor Relations Act this Court had many times held that the power Congress to regulate interstate commerce extends to the regulation through legislative action of activities intrastate which have a substantial effect on  the commerce or the exercise of the Congressional power over it.

  In such legislation Congress has sometimes left it to the courts to determine whether the intrastate activities have the prohibited effect on the commerce . . .  It has sometimes left it to an administrative board or agency to determine whether the activities sought to be regulated or prohibited have such effect, as in the case of the Interstate Commerce Act, and the National Labor Relations Act, or whether they come within the statutory definition of the prohibited Act, as in the Federal Trade Commission Act.  And sometimes Congress itself has said that a particular activity affects the commerce, as it did in the present Act, the Safety Appliance Act and the Railway Labor Act.  In passing on the validity of legislation of the class last mentioned the only function of courts is to determine whether the particular activity regulated or prohibited is within the of the federal power. . .  

   Congress, having by the present Act adopted the policy of excluding from interstate commerce all goods produced for the commerce which do not conform to the specified labor standards, it may choose the means reasonably adapted to the attainment of the permitted end, even though they involve control of intrastate activities.  Such legislation has often been sustained with respect to powers, other than the commerce power granted to the national government, when the means chosen, although not themselves within the granted power, were nevertheless deemed appropriate aids to the accomplishment of some purpose within an admitted power of the national government.  A familiar like exercise of power is the regulation of intrastate transactions which are so commingled with or related to interstate commerce that all must be regulated if the interstate commerce is to be effectively controlled.  Similarly Congress may require inspection and preventive treatment of all cattle in a disease infected area in order to prevent shipment in interstate commerce of some of the cattle without the treatment. It may prohibit the removal, at destination, of labels required by the Pure Food & Drugs Act to be affixed to articles  transported in interstate commerce.  And we have recently held that Congress in the exercise of its power to require inspection and grading of tobacco shipped in interstate commerce may compel such inspection and grading of all tobacco sold at local auction rooms from which a substantial part but not all of the tobacco sold is shipped in interstate commerce. 

   We think also that §15(a)(2), now under consideration, is sustainable independently of §15(a)(1), which prohibits  shipment or transportation of the proscribed goods.  As we have said the evils aimed at by the Act are the spread of substandard labor conditions through the use of the facilities of interstate commerce for competition by the goods so produced with those produced under the prescribed or better labor conditions; and the consequent dislocation of the commerce itself caused by the impairment or destruction of local businesses by competition made effective through interstate commerce.  The Act is thus directed at the suppression of a method or kind of competition in interstate commerce which it has in effect condemned as "unfair" . . . The means adopted by §15(a)(2) for the protection of interstate commerce by the suppression of the production of the condemned goods for interstate commerce is so related to the commerce and so affects it as to be within the reach of the commerce power. . . . 

  Our conclusion is unaffected by the Tenth Amendment which provides: "The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people." The amendment states but a truism that all is retained which has not been surrendered.  There is nothing in the history of its adoption to  suggest that it was more than declaratory of the relationship between the national and state governments as it had been established by the Constitution before the amendment or that its purpose was other than to allay fears that the new national government might seek to exercise powers not granted, and that the states might not be able to exercise fully their reserved powers.  From the beginning and for many years the amendment has been construed as not depriving the national government of authority to resort to all means for the exercise of a granted power which are appropriate and plainly adapted to the permitted end. . . . 

  Reverse

UNITED STATES, PETITIONER v. ALFONSO LOPEZ, JR.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE FIFTH CIRCUIT

U.S. Supreme Court

514 U.S. 549 (1995)

Argued November 8, 1994

Decided April 26, 1995

After respondent, then a 12th-grade student, carried a concealed handgun into his high school, he was charged with violating the Gun-Free School Zones Act of1990, which forbids "any individual knowingly to possess a firearm at a place that [he] knows is a school zone," 18 U.S.C. 922(q)(1)(A).  The District Court denied his motion to dismiss the indictment, concluding that 922(q) is a constitutional exercise of Congress' power to regulate activities in and affecting commerce.  In reversing, the Court of Appeals held that, in light of what it characterized as insufficient congressional findings and legislative history, 922(q) is invalid as beyond Congress' power under the Commerce Clause.

REHNQUIST, C. J., delivered the opinion of the Court, in which O'CONNOR, SCALIA, KENNEDY, and THOMAS, JJ., joined.  KENNEDY, J., filed a concurring opinion, in which O'CONNOR, J., joined. THOMAS, J., filed a concurring opinion. STEVENS, J., and SOUTER, J., filed dissenting opinions. BREYER, J., filed a dissenting opinion, in which STEVENS, SOUTER, and GINSBURG, JJ., joined.

OPINION:   REHNQUIST, C. J.,

We start with first principles. The Constitution creates a Federal Government of enumerated powers. See U.S. Const., Art. I, 8. As James Madison wrote, "[t]he powers delegated by the proposed Constitution to the federal government are few and defined. Those which are to remain in the State governments are numerous and indefinite." The Federalist No. 45.  This constitutionally mandated division of authority "was adopted by the Framers to ensure protection of our fundamental liberties." . . . 

The commerce power "is the power to regulate; that is, to prescribe the rule by which commerce is to be governed. This power, like all others vested in Congress, is complete in itself, may be exercised to its utmost extent, and acknowledges no limitations, other than are prescribed in the constitution." Id., at 196. The Gibbons Court, however, acknowledged that limitations on the commerce power are inherent in the very language of the Commerce Clause. . . 

For nearly a century thereafter, the Court's Commerce Clause decisions dealt but rarely with the extent of Congress' power, and almost entirely with the Commerce Clause as a limit on state legislation that discriminated against interstate commerce. . . .  Under this line of precedent, the Court held that certain categories of activity such as "production," "manufacturing," and "mining" were within the province of state governments, and thus were beyond the power of Congress under the Commerce Clause. . .

In 1887, Congress enacted the Interstate Commerce Act, and in 1890, Congress enacted the Sherman Antitrust Act.  These laws ushered in a new era of federal regulation under the commerce power.  When cases involving these laws first reached this Court, we imported from our negative Commerce Clause cases the approach that Congress could not regulate activities such as "production," "manufacturing," and "mining."  . . . Simultaneously, however, the Court held that, where the interstate and intrastate aspects of commerce were so mingled together that full regulation of interstate commerce required incidental regulation of intrastate commerce, the Commerce Clause authorized such regulation. . . . .

. . . . Activities that affected interstate commerce directly were within Congress' power; activities that affected interstate commerce indirectly were beyond Congress' reach.  The justification for this formal distinction was rooted in the fear that otherwise "there would be virtually no limit to the federal power and for all practical purposes we should have a completely centralized government." 

Two years later, in the watershed case of NLRB v. Jones & Laughlin Steel Corp., the Court upheld the National Labor Relations Act against a Commerce Clause challenge, and in the process, departed from the distinction between "direct" and "indirect" effects on interstate commerce. . . . The Court held that intrastate activities that "have such a close and substantial relation to interstate commerce that their control is essential or appropriate to protect that commerce from burdens and obstructions" are within Congress' power to regulate.

In United States v. Darby, the Court upheld the Fair Labor Standards Act, stating:  "The power of Congress over interstate commerce is not confined to the regulation of commerce among the states. It extends to those activities intrastate which so affect interstate commerce or the exercise of the power of Congress over it as to make regulation of them appropriate means to the attainment of a legitimate end, the exercise of the granted power of Congress to regulate interstate commerce." 

In Wickard v. Filburn, the Court upheld the application of amendments to the Agricultural Adjustment Act of 1938 to the production and consumption of home-grown wheat.  The Wickard Court explicitly rejected earlier distinctions between direct and indirect effects on interstate commerce, stating:

     "[E]ven if appellee's activity be local and though it may not be regarded as commerce, it may still, whatever its nature, be reached by Congress if it exerts a substantial economic effect on interstate commerce, and this irrespective of whether such effect is what might at some earlier time have been defined as `direct' or `indirect.'" 

The Wickard Court emphasized that although Filburn's own contribution to the demand for wheat may have been trivial by itself, that was not "enough to remove him from the scope of federal regulation where, as here, his contribution, taken together with that of many others similarly situated, is far from trivial." 

Jones & Laughlin Steel, Darby, and Wickard ushered in an era of Commerce Clause jurisprudence that greatly expanded the previously defined authority of Congress under that Clause.  In part, this was a recognition of the great changes that had occurred in the way business was carried on in this country.  Enterprises that had once been local or at most regional in nature had become national in scope.  But the doctrinal change also reflected a view that earlier Commerce Clause cases artificially had constrained the authority of Congress to regulate interstate commerce.

But even these modern-era precedents which have expanded congressional power under the Commerce Clause confirm that this power is subject to outer limits. In Jones & Laughlin Steel, the Court warned that the scope of the interstate commerce power "must be considered in the light of our dual system of government and may not be extended so as to embrace effects upon interstate commerce so indirect and remote that to embrace them, in view of our complex society, would effectually obliterate the distinction between what is national and what is local and create a completely centralized government.". . . . Since that time, the Court has heeded that warning and undertaken to decide whether a rational basis existed for concluding that a regulated activity sufficiently affected interstate commerce. . . . .

Consistent with this structure, we have identified three broad categories of activity that Congress may regulate under its commerce power.  . . . .First, Congress may regulate the use of the channels of interstate commerce. . . .  Second, Congress is empowered to regulate and protect the instrumentalities of interstate commerce, or persons or things in interstate commerce, even though the threat may come only from intrastate activities. . . . Finally, Congress' commerce authority includes the power to regulate those activities having a substantial relation to interstate commerce, i.e., those activities that substantially affect interstate commerce. . . .

Within this final category, admittedly, our case law has not been clear whether an activity must "affect" or "substantially affect" interstate commerce in order to be within Congress' power to regulate it under the Commerce Clause. . . . We conclude, consistent with the great weight of our case law, that the proper test requires an analysis of whether the regulated activity "substantially affects" interstate commerce. . . . .

First, we have upheld a wide variety of congressional Acts regulating intrastate economic activity where we have concluded that the activity substantially affected interstate commerce. . . . Where economic activity substantially affects interstate commerce, legislation regulating that activity will be sustained. . . . .

The Government argues that Congress has accumulated institutional expertise regarding the regulation of firearms through previous enactments. . . . The Government's essential contention, in fine, is that we may determine here that 922(q) is valid because possession of a firearm in a local school zone does indeed substantially affect interstate commerce.  The Government argues that possession of a firearm in a school zone may result in violent crime and that violent crime can be expected to affect the functioning of the national economy in two ways.  First, the costs of violent crime are substantial, and, through the mechanism of insurance, those costs are spread throughout the population.  Second, violent crime reduces the willingness of individuals to travel to areas within the country that are perceived to be unsafe. . . . The Government also argues that the presence of guns in schools poses a substantial threat to the educational process by threatening the learning environment.  A handicapped educational process, in turn, will result in a less productive citizenry.  That, in turn, would have an adverse effect on the Nation's economic well-being.  As a result, the Government argues that Congress could rationally have concluded that 922(q) substantially affects interstate commerce.

We pause to consider the implications of the Government's arguments.  The Government admits, under its "costs of crime" reasoning, that Congress could regulate not only all violent crime, but all activities that might lead to violent crime, regardless of how tenuously they relate to interstate commerce.  Similarly, under the Government's "national productivity" reasoning, Congress could regulate any  activity that it found was related to the economic productivity of individual citizens: family law (including marriage, divorce, and child custody), for example . Under the theories that the Government presents in support of 922(q), it is difficult to perceive any limitation on federal power, even in areas such as criminal law enforcement or education where States historically have been sovereign.  Thus, if we were to accept the Government's arguments, we are hard-pressed to posit any activity by an individual that Congress is without power to regulate. . . . .

We do not doubt that Congress has authority under the Commerce Clause to regulate numerous commercial activities that substantially affect interstate commerce and also affect the educational process.  That authority, though broad, does not include the authority to regulate each and every aspect of local schools.

Admittedly, a determination whether an intrastate activity is commercial or noncommercial may in some cases result in legal uncertainty.  But, so long as Congress' authority is limited to those powers enumerated in the Constitution, and so long as those enumerated powers are interpreted as having judicially enforceable outer limits, congressional legislation under the Commerce Clause always will engender "legal uncertainty."  As Chief Justice Marshall stated in McCulloch v. Maryland (1819):

     "The [federal] government is acknowledged by all to be one of enumerated powers.  The principle, that it can exercise only the powers granted to it . . . is now universally admitted. But the question respecting the extent of the powers actually granted, is perpetually arising, and will probably continue to arise, as long as our system shall exist." 

The Constitution mandates this uncertainty by withholding from Congress a plenary police power that would authorize enactment of every type of legislation.  See U.S. Const., Art. I, 8.  Congress has operated

within this framework of legal uncertainty ever since this Court determined that it was the judiciary's duty "to say what the law is."  Marbury v. Madison (1803) (Marshall, C. J.).  Any possible benefit from eliminating this "legal uncertainty" would be at the expense of the Constitution's system of enumerated powers. . . .

These are not precise formulations, and in the nature of things they cannot be.  But we think they point the way to a correct decision of this case.  The possession of a gun in a local school zone is in no sense an economic activity that might, through repetition elsewhere, substantially affect any sort of interstate commerce.  Respondent was a local student at a local school; there is no indication that he had recently moved in interstate commerce, and there is no requirement that his possession of the firearm have any concrete tie to interstate commerce.

To uphold the Government's contentions here, we would have to pile inference upon inference in a manner that would bid fair to convert congressional authority under the Commerce Clause to a general police power of the sort retained by the States.  Admittedly, some of our prior cases have taken long steps down that road, giving great deference to congressional action.  The broad language in these opinions has suggested the possibility of additional expansion, but we decline here to proceed any further.  To do so would require us to conclude that the Constitution's enumeration of powers does not presuppose something not enumerated, and that there never will be a distinction between what is truly national and what is truly local.  This we are unwilling to do.

For the foregoing reasons the judgment of the Court of Appeals is

Affirmed.

JUSTICE KENNEDY, with whom JUSTICE O'CONNOR joins, concurring.

The history of the judicial struggle to interpret the Commerce Clause during the transition from the economic system the Founders knew to the single, national market still emergent in our own era counsels great restraint before the Court determines that the Clause is insufficient to support an exercise of the national power. That history gives me some pause about today's decision, but I join the Court's opinion with these observations on what I conceive to be its necessary though limited holding. . . . 

JUSTICE THOMAS, concurring.

The Court today properly concludes that the Commerce Clause does not grant Congress the authority to prohibit gun possession within 1,000 feet of a school, as it attempted to do in the Gun-Free School Zones Act of 1990.  Although I join the majority, I write separately to observe that our case law has drifted far from the original understanding of the Commerce Clause.  In a future case, we ought to temper our Commerce Clause jurisprudence in a manner that both makes sense of our more recent case law and is more faithful to the original understanding of that Clause. . . .

Today, however, I merely support the Court's conclusion with a discussion of the text, structure, and history of the Commerce Clause and an analysis of our early case law.  My goal is simply to show how far we have departed from the original understanding and to demonstrate that the result we reach today is by no means "radical,"  . . .

I
At the time the original Constitution was ratified, "commerce" consisted of selling, buying, and bartering, as well as transporting for these purposes. . . . As one would expect, the term "commerce" was used in contradistinction to productive activities such as manufacturing and agriculture. . . .

The Constitution not only uses the word "commerce" in a narrower sense than our case law might suggest, it also does not support the proposition that Congress has authority over all activities that "substantially affect" interstate commerce.  . . .Clearly, the Framers could have drafted a Constitution that contained a "substantially affects interstate commerce" clause had that been their objective. . . .

II
. . . . Where the Constitution was meant to grant federal authority over an activity substantially affecting interstate commerce, the Constitution contains an enumerated power over that particular activity.  Indeed, the Framers knew that many of the other enumerated powers in 8 dealt with matters that substantially affected interstate commerce. . . . . In short, the Founding Fathers were well aware of what the principal dissent calls "`economic . . . realities.'" . . . . Even though the boundary between commerce and other matters may ignore "economic reality" and thus seem arbitrary or artificial to some, we must nevertheless respect a constitutional line that does not grant Congress power over all that substantially affects interstate commerce.

V
This extended discussion of the original understanding and our first century and a half of case law does not necessarily require a wholesale abandonment of our more recent opinions.  It simply reveals that our substantial effects test is far removed from both the Constitution and from our early case law and that the Court's opinion should not be viewed as "radical" or another "wrong turn" that must be corrected in the future.  The analysis also suggests that we ought to temper our Commerce Clause jurisprudence. . . . At an appropriate juncture, I think we must modify our Commerce Clause jurisprudence.  Today, it is easy enough to say that the Clause certainly does not empower Congress to ban gun possession within 1,000 feet of a school.

XI. Criminal Law

STATE of West Virginia v. Wilbert MAYLE

Supreme Court of Appeals of West Virginia

178 W. Va. 26 (1987)

  April 1, 1987, Filed

OPINION BY: Brotherton, Justice.  

   This is an appeal from a judgment of felony murder by the Circuit Court of Cabell County in December, 1982. The jury trial was held in Fayette County, West Virginia, due to a change of venue motion, before Judge Alfred E. Ferguson. We find no error in the proceedings and affirm.  

   On December 14, 1981, at 1:15 a.m. two men entered a McDonald's restaurant in Chesapeake, Ohio. One was a tall, white man, the other was a shorter, black man. They wore dark blue or black ski masks over their faces. The pair demanded that the employees give them the combination to the safe. The employees did not know the combination, so the robbers took the keys to one of the employee's cars, a 1972 Matador, and left in the stolen car. The car was later found in Huntington, West Virginia, with a tape deck and some tapes missing.  

   Approximately one-half hour after the Ohio robbery, Officer Byard of the Huntington Police Department observed a possible breaking and entering by two men at a gasoline station. He notified Officer Harman, a few blocks away. Harman indicated over the radio "I've got 'em over here." A few minutes later, Officer Byard heard a gunshot and started running to Harman's aid. He heard more gunshots, and saw two men running west down Jefferson Street in Huntington. Officer Harman had been fatally wounded by several hard blows to the head and five gunshot wounds from his service revolver.  Officer Byard observed the men getting into a green Buick and leaving the scene.

   One witness, Ted Norman, looked out the window of his home and saw Officer Harman on the ground with a man on top of him trying to take something from the officer. The man raised up and shot Harman several times. Mr. Norman turned on his porch light and clearly saw the man's face at a distance of between eight and ten feet. He later identified the man as Bobby Stacy. Other witnesses saw two men running from the area, one white and the other a shorter, fair-skinned black man.  

   A short time after the shooting, Officer Leroy Campbell of the Kenova Police Department passed a car driven by a black man travelling west. Officer Campbell turned around and followed the vehicle and then passed it. As he passed it, the driver turned his head toward Campbell. The driver was later identified by Campbell as Wilbert Mayle. At this time the officer learned of the shooting of Officer Harman over his radio. When he received a description of the vehicle and the suspects, he realized that it was the car he had just passed. The officer blocked the . . . .bridge on Route 60 leading into Kentucky. The car's occupants obviously saw the roadblock and turned left off Route 60 onto 23rd Street in Kenova. Officer Campbell followed, and found the vehicle abandoned on Sycamore Street, which is a dead-end street by the river. . . . 

   The automobile found on Sycamore Street was registered in the name of Bobby Stacy and contained a tape deck and tapes stolen from the Matador in Ohio, a black ski mask, and Officer Harman's gun. Wilbert Mayle's fingerprints were found on the steering wheel. An analysis of hair samples found in two ski masks (the one found in the car and another found near the car) revealed that one mask had hair consistent with Mayle's hair and the other had hair consistent with Bobby Stacy's and Mayle's.  

   At trial, Mayle's defense witnesses were thoroughly discredited. In particular, Mayle's wife and his brother-in-law both testified that Mayle's hair was short, and he was clean shaven at the time of the robbery. This testimony would have served to rebut the testimony of Officer Campbell, who had testified that the man he identified as Wilbert Mayle had a beard or goatee, a mustache, and "bushy" hair. However, the prosecution introduced a picture taken of Mayle on the day after the murder, cashing a check at Huntington National Bank in Columbus. The picture shows that he had "bushy" hair, a mustache, and a goatee.  

   . . . .[T]he jury found Wilbert Mayle guilty of first degree murder, with a recommendation of mercy.  He appeals to this Court, citing numerous errors which we now address.     [the court discusses them]

   Finally, Mr. Mayle claims that the State failed to meet its burden in proving felony murder under W.Va. Code § 61-2-1 which provides: "Murder by poison, lying in wait, imprisonment, starving, or by any willful, deliberate and premeditated killing, or in the commission of, or attempt to commit, arson, rape, robbery or burglary, is murder of the first degree." The State is not required in a felony murder case to prove any specific intent to kill, premeditation, or malice.  Instead, "the elements which the State is required to prove to obtain a conviction of felony murder are: (1) The commission of, or attempt to commit, one or more of the enumerated felonies; (2) the defendant's participation in such commission or attempt; and (3) the death of the victim as a result of injuries received during the course of such commission or attempt."

   We will look at each of the three elements individually, starting with the commission or attempt to commit a felony. A felony was unquestionably committed in this case. A robbery, which is one of the enumerated felonies in § 61-2-1, was committed when the two men took car keys at gunpoint from an employee of a McDonald's restaurant in Chesapeake, Ohio.  

   The defendant's participation in such commission or attempt was also satisfactorily proved. In this case, one of the robbers was a short, black man who fit Mayle's general description. He was wearing a ski mask. A ski mask similar to the one used in the robbery was found in Bobby Stacy's car, and another was found near the car.  Both had hair similar to Mayle's hair in them. The car, which Mayle was seen driving shortly after the robbery, was quickly abandoned when a police officer came to investigate, and contained articles stolen from a car which was taken during the McDonald's robbery. While individually each item of evidence presented above would be quite weak evidence, taken together it is strong evidence pointing toward Mayle's guilt from which a jury could easily conclude that there was no reasonable hypothesis of innocence.

   Finally, there was sufficient evidence to support the jury's determination that Officer Harman was killed during the commission of the felony. The act of robbing had been completed several minutes earlier, but the incident was not complete. The robbers had yet to return home to a place of safety. The distance from the McDonald's in Chesapeake to the scene of the shooting was only 2.1 miles. The loot had not been distributed, but remained in the trunk of Stacy's car. Whether the robbers were conducting their escape or were moving on to  another crime, their activities were a part of "one continuous transaction."

    In State v. Wayne (1982), the defendant was convicted of first degree murder in a felony murder situation. His claim of error to this Court was that the underlying felony of the robbery had been completed prior to the murder. After an examination of the law of several other jurisdictions, we concluded that the felony murder statute does apply where the robbery was complete but the defendants were still in the act of escape. We noted with approval the case of State v. Squire (1977), where a car containing bank robbers was stopped by a state policeman for a traffic violation ten miles from the scene of the robbery. As the state policeman approached the car, he was killed. Despite the distance from the scene, the North Carolina court found that the robbers were still in the act of escape and applied the felony murder rule. In the present case, the escape was not complete. Wilbert Mayle and Bobby Stacy were still "in the hills taking care of business." They were still involved in the chain of events surrounding the robbery. Therefore the felony murder rule was properly applied.

   For the above reasons, the judgment of the Circuit Court of Cabell County is affirmed.

STATE OF NORTH CAROLINA v. JOHN BROWN

SUPREME COURT OF NORTH CAROLINA

332 N.C. 262; 420 S.E.2d 147; 1992

September 4, 1992, Filed

JUDGES: Mitchell, Justice.  Justice Frye concurring.  

OPINION BY: MITCHELL  

   On discretionary review before this Court, the State first argues that it met its burden of proof at trial as to all essential elements of the crime of second-degree sexual offense.  The Court of Appeals concluded that no substantial evidence was introduced at trial to support a reasonable finding that the defendant in the present case used force in the commission of the offense charged.  For that reason, the Court of Appeals concluded that the defendant was entitled to his liberty and reversed the trial court's judgment without reaching the defendant's remaining assignments of error.  For reasons which follow, we conclude that the Court of Appeals erred in its conclusion and holding.  Therefore, the decision of the Court of Appeals must be reversed, and the judgment of the trial court must be reinstated.  

   The evidence introduced at trial tended to show that the victim, an adult female, was employed as a registered nurse at Pitt County Memorial Hospital. She had long suffered from cystic fibrosis, an hereditary pulmonary disease.  She became seriously ill and was hospitalized as a patient at Pitt County Memorial Hospital on 20 December 1989.  A course of treatment was commenced, including the intravenous administration of antibiotics.  During 21 December 1989, the victim was coughing up blood and was nauseated.  By the evening of 22 December 1989, she was feeling better and was able to watch television.  About 11:30 p.m., she turned the television off and went to sleep.  A nightlight was on in her room.  The bathroom door was cracked open, and the light in the bathroom was left on.  

   At approximately 1:10 a.m., on 23 December 1989, the victim aroused from her sleep sufficiently to become aware that someone was feeling her identification bracelet and feeling the tubing being used to administer antibiotics to her intravenously.  The victim assumed it was her nurse and did not open her eyes. The person then pulled down the bedclothing and began feeling the victim's abdomen.  The victim assumed her nurse was assessing her condition by conducting abdominal palpitation, which is a routine procedure for assessing the condition of patients who have experienced nausea.  The person then pulled up the victim's nightgown and pulled her panties aside.  Immediately thereafter, the victim opened her eyes for the first time when the person placed his fingers in her pubic hair.  The victim saw the defendant standing over her.  The defendant then pushed his finger into the victim's vagina.  When she moved, he began to walk away from the bed and toward the door.  At that point the victim could tell that he was not dressed as a nurse.  She sat up and said, "Sir, may I help you?" The defendant turned as he left the room and said, "No, ma'm, everything's okay, just go back to sleep."

   When the man left her room, the victim turned off the solution of antibiotics which was being administered to her intravenously, picked up the pole on which the antibiotics were hanging, and went into the hall outside her room.  She saw the defendant walking down the hall, and she called for someone to stop him. The victim told her nurse, Mrs. Horsely, what had happened and described her assailant.  Nurse Horsely recognized that the description the victim gave of her assailant fit the man Horsely had seen in the hallway a few moments before.  Nurse Horsely, with the assistance of a police officer, located the defendant in the front lobby of the hospital.  Nurse Horsely recognized him as the man she had seen coming from the direction of the victim's room at about the time the victim had been assaulted.  Shortly thereafter, the victim identified the defendant as the man who had assaulted her in her hospital room.  

   Under N.C.G.S. § 14-27.5(a):  

   A person is guilty of a sexual offense in the second degree if the person engages in a sexual act with another person:

 (1) By force and against the will of the other person; or

 (2) Who is mentally defective, mentally incapacitated, or physically helpless, and the person performing the act knows or should reasonably know that the other person is mentally defective, mentally incapacitated, or physically helpless.

We neither consider nor decide whether the evidence in this case would support a reasonable finding that the victim was "physically helpless" as that term is used in the statute, N.C.G.S. § 14-27.5(a)(2), since the charge against the defendant was not submitted to the jury on that theory.  Instead, the charge against the defendant was submitted to the jury on the theory that the defendant engaged in a sexual act with the victim by force and against her will in violation of N.C.G.S. § 14-27.5(a)(1), and the jury returned its guilty verdict based on that theory.  Our inquiry concerning this issue on appeal, then, is limited to the question of whether there was substantial evidence to support a reasonable finding that the defendant used the force required to sustain his conviction under N.C.G.S. § 14-27.5(a)(1).  

   The phrase "[b]y force and against the will of the other person" as used in N.C.G.S. § 14-27.5(a)(1) has the same meaning as it did at common law when it was used to describe an element of rape.  That element is present if the defendant uses force sufficient to overcome any resistance the victim might make.  Such threats "need not be explicit so long as the totality of circumstances allows a reasonable inference that such compulsion was the unspoken purpose of the threat." The defendant argues that no evidence of either actual physical force or constructive force was introduced at trial in the present case.  In support of this argument, he relies strongly inter alia upon reasoning applied in State v. Alston (1984).  The defendant's reliance is misplaced. . . . 

   Based upon the unique uncontroverted facts of Alston, we concluded that the victim's testimony that she had acquiesced due to some "general fear" of the defendant due to his past tendencies for violence was not evidence that the defendant had used force or threats to overcome the will of the victim to resist the particular sexual intercourse alleged to have been rape; we also concluded that absent such evidence, the defendant's conviction could not stand.  In more recent cases, we have clearly stated that the "general fear" reasoning of Alston should be applied only to situations like the peculiar factual situation presented in that case. . . .  This clearly is not such a case.  

   Based on substantial evidence introduced at trial, the jury could reasonably find that the defendant in the present case used actual physical force sufficient to overcome any resistance the particular victim he had chosen might have offered.  In reaching our conclusion in this regard, we neither consider nor decide whether the actual physical force which will establish the force element of a sexual offense may be shown simply through evidence of the force inherent in the sexual act at issue.  We expressly defer any decision on that question until we are presented with a case which requires its resolution.  Here, the evidence tended to show the defendant used actual physical force surpassing that inherent in the sexual act he committed upon the victim.  

   When reviewing the sufficiency of the evidence to support a defendant's conviction, as when reviewing a defendant's motion to dismiss for a lack of evidence, all evidence admitted, whether competent or incompetent, must be considered in the light most favorable to the State.  The State is entitled to every reasonable inference.  Evidence favorable to the State must be deemed to be true, and any inconsistencies or contradictions therein must be disregarded.  The question for the Court is whether there is substantial evidence of each essential element of the crime charged and whether the defendant was the perpetrator of the crime.  Substantial evidence is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.

 [1] The issue in dispute in this case is whether there was sufficient evidence of the element of force to support the defendant's conviction for second-degree sexual offense under N.C.G.S. § 14-27.5(a)(1).  Taken in the light most favorable to the State, the evidence tended to show that the defendant and his victim were absolute strangers to each other.  Nevertheless, the defendant entered the hospital in which the victim was a patient.  With no lawful basis to do so, the defendant pushed open the door of the victim's hospital room in the middle of the night and entered unbidden into her darkened room.  There he found the female victim suffering from cystic fibrosis and attached to the tubing through which she was being administered antibiotics intravenously.  Her eyes were closed, and the defendant had no reason to believe she was conscious.  Finding his victim in this condition, the defendant pulled back the bedclothes on the victim's bed, pulled up her gown, pulled down her panties, and put his fingers into her pubic hair.  She opened her eyes, and he immediately pushed his finger into her vagina, thereby committing the sexual act necessary to establish a sexual offense.  When his victim moved slightly, the defendant went immediately to the door of the darkened hospital room, which he had closed after entering the room, and made his escape.  Such conduct by a defendant might not amount to force sufficient to overcome any resistance of the victim or the will of the victim to resist if, as in Alston, the defendant's actions were directed toward a woman who, over a long period of time before and after the alleged criminal act, voluntarily permitted the defendant to regularly engage in identical conduct.  Here, however, where the evidence was that the defendant entered a hospital in the middle of the night and went into the room of a patient whom he had never seen before, a jury could reasonably find that his actions in pulling back the bedclothing, pulling up the victim's gown, and pulling her panties aside amounted to actual physical "force" as that term is to be applied in sexual offense cases.  

   Pursuant to our order allowing the defendant's motion to bring forward additional issues, the defendant has briefed and argued other issues before this Court.  We turn now to an examination of those issues.

 [2] The defendant argues that the trial court erroneously instructed the jury on the element of force required for second-degree sexual offense under N.C.G.S. § 14-27.5(a)(1).  Specifically, the defendant complains that the trial court erred in instructing the jury as follows:

 Secondly, the State must prove that the defendant used or threatened to use force sufficient to overcome any resistance the victim might make.  Force or threat of force may be either actual or constructive.  Thus, the force necessary to satisfy this element need not be actual physical force; it can be constructive force.  Fear, fright or coercion may take the place of actual force.  A threat which under all of the circumstances then existing would reasonably induce a fear of serious bodily harm in the mind of a person of ordinary firmness and did in fact create such a fear in the mind of the victim would constitute the requisite constructive force required by law.

 The defendant objected to this part of the trial court's instructions.  He argues such instructions could have led the jury to convict if the jury merely found that the victim suffered from fear, fright or coercion, but did not find that such fear, fright or coercion was induced by the defendant's actions.  The trial court expressly instructed, however, that the jury could convict the defendant on the theory of a threat of force sufficient to overcome the victim's will, if the threat he made "under all of the circumstances then existing would reasonably induce a fear of serious bodily harm in the mind of a person of ordinary firmness and did in fact create such a fear in the mind of the victim." (Emphasis added.) This argument is without merit.

 [3] The defendant also argues that an instruction permitting the jury to convict the defendant upon the theory of a threatened use of force was error in the present case because it was unsupported by any evidence that the defendant's actions in fact created a fear in the mind of the victim prior to the defendant committing the sexual offense.  Again, we do not agree.  

   Substantial evidence in the present case tended to show that the victim opened her eyes and saw the defendant after he had placed his hand on her pubic hair, but before he had actually penetrated her vagina with his finger.  In this regard, the victim testified as follows:

 Q. Now, from the time you opened your eyes until this ultimate act occurred, how many -- how long would you say that took?

 A. A matter of seconds.  It seemed like hours.

 Q. What were you thinking as you were lying there?

 A. I was in shock.  I didn't know what to do.  I was afraid that he was going to hurt me or continue what he had started.  I didn't know what to do.

 Q. What happened then?

 A. I moved my leg.  I was still lying down.  He walked away from the bed, started towards the door.

 Q. What was your emotional state at that time?

 A. I was in shock.

 Q. Were you frightened?

 [A.] Very much so.

 Q. What were you frightened about?

 A. I didn't know who it was, why they were there or what they were going to do next.  I didn't know if he would try to kill me.

 (Emphasis added.) From this testimony, the jury reasonably could have found that the victim, as a result of the defendant's presence in her room and his actions toward her, was afraid that the defendant would hurt her, and "didn't know what to do." Her fear caused her to do nothing and enabled the defendant to push his finger into her vagina.  Further, a jury reasonably could have concluded that, under the circumstances, the defendant's presence and actions amounted to a threat of force sufficient to overcome any resistance of the victim.

 [4] The defendant next argues that the trial court erred by declining the defendant's request to give the pattern jury instruction concerning identification of the defendant as the perpetrator of the crime charged.  As any error here is not alleged to have arisen under the Constitution of the United States, the burden is on the defendant to show that, had the error not been committed, a different result would have been reached at trial.  N.C.G.S. § 15A-1443(a) (1988).  Assuming arguendo that the trial court erred in failing to give the instruction requested, we conclude that the defendant has failed to show that the error was prejudicial.  

   In the present case, the victim's identification of the defendant as the perpetrator of the crime charged was absolutely unequivocal at all times from the point of his apprehension moments after the crime was committed through the trial of this case.  Nurse Horsely's identification of him as the man in the hall at about the time of the crime (approximately 1:10 a.m.) was also unequivocal.  

   Further, the instructions given by the trial court made it clear to the jury that before the jury could convict, the jury must be satisfied beyond a reasonable doubt that this defendant committed the crime charged.  As the trial court defined each element of the crime, it expressly stated that the jury must find that "the defendant" had engaged in conduct sufficient to establish that element.  The trial court then further instructed the jury:

 So I charge you that if you find from the evidence and beyond a reasonable doubt that on or about . . . December 22, 1989, the defendant John Brown engaged in a sexual act with the victim . . . , and that he did so [by means that established the elements of the crime charged] . . . , it will be your duty to return a verdict of guilty of second-degree sexual offense as charged.

 (Emphasis added.) In light of the victim's unequivocal identification of the defendant and the instructions given by the trial court in the present case, we are convinced that the jury had a clear understanding that it must be  satisfied beyond a reasonable doubt that this defendant committed the crime charged in order to return a verdict of guilty.  Therefore, the defendant has failed to carry his burden of showing prejudice.

 [5] Finally, the defendant argues that the trial court erred by failing to instruct the jury on the lesser included offense of attempted second-degree sexual offense and by failing to have the jury consider returning a verdict finding him guilty of that lesser included offense.  Having reviewed the evidence introduced at trial, we are convinced that all of the evidence tended to show that, if the defendant committed any crime at all, he committed the crime of second-degree sexual offense for which he was tried.  In such situations, the trial court must refuse to charge on lesser included offenses. 

   For the foregoing reasons, we conclude that the State introduced substantial evidence of the defendant's use of force -- both actual and constructive -- and that the defendant's trial was otherwise free of prejudicial error. Accordingly, we reverse the unpublished decision of the Court of Appeals and remand this case to the Court of Appeals for its further remand to the Superior Court, Pitt County, for reinstatement of the judgment of the trial court.  

   Reversed and remanded.  

CONCURBY: FRYE  

CONCUR: Justice Frye concurring.  

   I concur in the opinion of the majority, but write separately because this case presents an excellent opportunity for this Court to say explicitly what I believe is already implicit in our law: the elements of force and lack of consent in rape and sexual offense cases may be satisfied when the victim demonstrates, as in this case, that the attack was carried out by surprise. . . . .  In sum, I believe it is already implicit in our law that the force and lack of consent elements of rape and sexual offense can be satisfied when the attack, as here, is carried out by surprise.  I believe it is time to say so explicitly.

UNITED STATES OF AMERICA, Plaintiff-Appellee, v. ROBERT

BLANKENSHIP and THOMAS E. LAWRENCE, Defendants-Appellants.

UNITED STATES COURT OF APPEALS FOR THE SEVENTH CIRCUIT

970 F.2d 283

July 21, 1992, Decided

JUDGES: Before POSNER and EASTERBROOK, Circuit Judges, and ESCHBACH, Senior Circuit Judge.  

OPINION BY: EASTERBROOK, Circuit Judge. 

   Courts do not enforce bargains among the producers of illegal drugs, or between these producers and their customers. Extra-judicial remedies tend to be violent, which makes drug running a crime of the young and vigorous.  Substitutes for both legal processes and brutality are possible, however; family ties may suffice. Nancy Nietupski, a grandmother in her early 60s, ran a methamphetamine ring through her extended family. She started on the west coast, working with her nephew William Zahm. Later she moved to her sister's farm in Illinois. While sister Violet Blankenship supplied a base of operations, nephew Robert Blankenship helped distribute the drug and collect debts.  

   Nietupski initially bought methamphetamine from outside sources. When these proved unreliable, Zahm helped her enter the manufacturing end of the  business. "Cooking" methamphetamine is messy, and there is a risk of explosion when volatile chemicals such as acetone reach high temperatures. Nietupski and Zahm moved their laboratory frequently, to reduce the risk of detection. In February 1989 Zahm leased from Thomas Lawrence a house trailer in which to set up shop for a day. Nietupski told Lawrence what Zahm planned to make and offered $1,000 or one ounce of methamphetamine; Lawrence preferred the cash and took $100 as a down payment. He covered the floor of the trailer with plastic for protection. Zahm postponed the operation when he could not find a heating control. A few days later Lawrence got cold feet, telling Marvin Bland (one of Nietupski's assistants) that he wanted the chemicals and equipment removed. Bland complied.  

   Zahm soon joined William Worker to set up a new methamphetamine ring. Agents of the DEA infiltrated the Zahm-Worker clique. Zahm cut his losses by turning against his aunt, whose operations collapsed. Eighteen persons from the Nietupski ring were indicted. Robert Blankenship, Thomas Lawrence, and six others were in one group, all charged in a single count with conspiring to manufacture and distribute methamphetamine. 21 U.S.C. § 846. Of the six, three pleaded guilty and three were acquitted. Blankenship and Lawrence, convicted by the jury, received identical sentences of 120 months' imprisonment plus five years' supervised release.  

   Blankenship was in Nietupski's enterprise up to his neck, the jury could conclude. Only one of his contentions requires comment. His mother called David Spencer as an expert about the properties of methamphetamine. Spencer volunteered that in clinical trials users cannot distinguish methamphetamine from cocaine. The district judge tolerated Spencer's excursion into this prejudicial subject, and after the lawyers had their fill the judge continued the questioning. His curiosity piqued, the judge asked Dr. Spencer to explain the similarities in chemistry and effects between cocaine and methamphetamine. On being told that methamphetamine and cocaine have "very similar" neurological effects, the judge exclaimed: "So if, for instance, the war on drugs were successful as far as cocaine is concerned, and if cocaine were eliminated, its place could easily be taken by chemically produced, artificially produced methamphetamine?" Spencer replied: "This is precisely what is going on".  

   Robert Blankenship did not object to this exchange, which is not plain error given the strength of the evidence against him and the tangential subject matter of the colloquy. Still, we trust that such episodes will not recur. The jury's task was to determine whether Blankenship joined the Nietupski organization, not whether methamphetamine is the scourge of the earth. It is hard enough to be a defendant in a drug case without having the judge refer to a "war on drugs" and remind the jury that if the Coast Guard seals the borders against cocaine, labs in the United States will manufacture a close substitute. Criminal trials should be limited to the charges laid against the defendants; they are not apt occasions for inquiries into the sociology and chemistry of drugs. A judge should slake his curiosity out of the jury's hearing.  

   Lawrence has filed two appeals, one from his sentence and the second from an order denying his motion under Fed. R. Crim. P. 33 for a new trial. The district judge thought that Lawrence's appeal deprived him of jurisdiction to hear this motion. That conclusion is mistaken. Although a court may not grant a new trial while an appeal is pending, it may entertain the motion and either deny it or, if inclined to grant a new trial, so certify to the court of appeals.  As things turn out, the district court's error is not important.  

   Conspiracy is agreement to violate the law.  Unless Lawrence willingly joined the Nietupski venture, he did not commit the crime of conspiracy. What evidence was there that Lawrence knew, let alone joined? Nietupski and Zahm told Lawrence what they planned to do in his trailer; Zahm and Lawrence sampled some of the product scraped off the apparatus; for $1,000 he furnished the space, covered the floor with plastic, supplied refreshments, and let Zahm take a shower to wash some acid off his legs. If providing assistance to a criminal organization were the same thing as conspiracy, then Lawrence would be guilty. Yet there is a difference between supplying goods to a syndicate and joining it, just as there is a difference between selling goods and being an employee of the buyer. Cargill sells malt and barley to Anheuser Busch, knowing that they will be made into beer, without being part of Busch; by parallel reasoning, someone who sells sugar to a bootlegger knowing the use that will be made of that staple is not thereby a conspirator. . . . 

   Falcone illustrates the doctrine that "mere" sellers and buyers are not automatically conspirators.  If it were otherwise, companies that sold cellular phones to teenage punks who have no use for them other than to set up drug deals would be in trouble, and many legitimate businesses would be required to monitor their customers' activities.  Yet this does not get us very far, for no rule says that a supplier cannot join a conspiracy through which the product is put to an unlawful end. . . . 

   Where does the "mere" sale end, the conspiracy begin? One may draw a line, as Falcone and Direct Sales did, between knowledge of other persons' crimes and intent to join them, but this restates the elements of the offense without telling us when an inference of intent to join is permissible. Selling a camera to a spy does not make one a traitor--but selling camera and film, developing the prints, enlarging the detail in the critical areas, and collecting half of the payment for the secret information would assuredly land one in prison. Stating polar cases is easy, but locating the line of demarcation is hard. Courts have a tendency in these situations to draw up a list of relevant factors, without describing necessary or sufficient conditions. Lists have burgeoned since Falcone.

   When writing for the court of appeals in Falcone (1940), Learned Hand concluded that a supplier joins a venture only if his fortunes rise or fall with the venture's, so that he gains by its success.  Judge Hand offered a similar definition of aiding and abetting in United States v. Peoni, and we adopted his approach in United States v. Pino-Perez.  On this view the sale of a staple commodity such as sugar or telephone service does not enlist the seller in the criminal venture; in a competitive market the vendor could sell to someone else at the market price, and the buyer could turn to other sources. Anonymous transactions are the norm in markets and do not create criminal liability; when the seller has knowledge but the terms remain the same, there is no reason to infer participation in the enterprise any more than in the Cargill-Busch case we have given. Although the Supreme Court did not discuss this approach in Falcone, we have been favorably disposed in Pino-Perez . . . 

   Trailers do not rent for $1,000 per week--not in legitimate markets, anyway. By charging a premium price, Lawrence seemingly threw in his lot with the Nietupski operation and may be convicted under Judge Hand's approach. Yet the price cannot be the end of things. What does the $1,000 represent: a piece of the action, or only a premium for the risks? Lawrence bore two. One was that the chemicals would damage his trailer. Although he took precautions by spreading plastic on the floor, an explosion would have spattered chemicals on the walls and ceiling. Lawrence would have charged for taking this risk even if the manufacture of methamphetamine were entirely legal. The other risk was the hazard of criminal liability, a cost of doing business. One who covers his own costs and no more does not share in the venture's success. Using a price calculated by reference to the risk of criminal conviction as support for that conviction would be circular. Reduce the risk of conviction, and you reduce the price. Either way, the price responds to the legal system rather than to the potential profits of the Nietupski gang and does not establish a desire to promote its success. Repeat business, as in Direct Sales, might show such a desire, but Lawrence did not carry through with the initial transaction and never realized even the $1,000.

   Giovannetti and other cases from this court . . . speak reverentially of Judge Hand but actually ask a different, and more functional, question. It is whether the imposition of liability on transactions of the class depicted by the case would deter crime without adding unduly to the costs of legitimate transactions.  So, we observed in Giovannetti, "[a] stationer who sells an address book to a woman whom he knows to be a prostitute is not an aider and abettor. Perkins & Boyce, Criminal Law 747 (3d ed. 1982). He can hardly be said to be seeking by his action to make her venture succeed, since the transaction has very little to do with that success and his livelihood will not be affected appreciably by whether her venture succeeds or fails. And, what may well be the same point seen from another angle, punishing him would not reduce the amount of prostitution--the prostitute, at an infinitesimal cost in added inconvenience, would simply shop for address books among stationers who did not know her trade."  Treating the stationer as an accomplice would, however, raise the costs of legitimate business, for it would either turn sellers into snoops (lest they sell to the wrong customers) or lead them to hire blind clerks (lest they learn too much about their customers); either way, the costs of business would rise, and honest customers would pay more.

   If the product is itself contraband--for example, the methamphetamine Nietupski bought in California early on--the analysis differs but the result is the same: an isolated sale is not the same thing as enlisting in the venture. A sale of methamphetamine is a substantive crime. Because the substance is illegal, the seller knows that the buyer will put the drug to an illegal use, yet this does not make the sale a second, inchoate offense. To treat it as a second crime of aiding and abetting (or conspiring with) the buyer is to multiply the criminal punishment and so distort the penalty system the legislature adopted--for what is the point of setting at five years the maximum penalty for selling a given quantity of methamphetamine if every sale violates a second law and doubles the penalty? As we held in Pino-Perez, a long course of sales may permit a finding of conspiracy or aiding and abetting, for such conduct is both more dangerous (it is harder to ferret out crime when the criminals have a closed circle of suppliers) and more likely that the vendor's welfare is bound up with that of the organization to which he sells.  So too with "fronting" of drugs, a credit arrangement in which the parties to the sale share the profits.  

   Sometimes a single transaction extends over a substantial period and is the equivalent of enduring supply. Giovannetti involved premises leased for the purpose of illegal gambling (a "wire room"). Periodic payments of rent link the landlord with the criminal enterprise. Because a lessor almost inevitably knows his tenant's business, the imposition of a criminal penalty is likely to deter but not to raise the costs of legitimate transactions. A bookie needs a wire room; if the law deters landlords from providing space for these operations, it will substantially cut down on crime.  

   Does Giovannetti describe Lawrence's situation? Not quite; Lawrence negotiated for one payment, not a stream of rentals. What is more, it remains necessary to identify just what crime a long-term supplier such as a landlord commits. We supposed in Giovannetti that the crime was aiding and abetting the operation of the wire room at the leased premises, just as the Supreme Court concluded in Direct Sales that the crime was a conspiracy between Direct Sales Company and John v. Tate to distribute the narcotics Dr. Tate ordered. Suppose the bookie operated not one wire room but 50, one in each ward of Chicago; suppose Dr. Tate bought morphine sulfate from nine distributors in addition to Direct Sales. Would the owner be criminally responsible for all 50 wire rooms, or Direct Sales for the quantities procured from its competitors? A landlord's offense is not the greater if his customer operates additional wire rooms, and a seller of opiates should not be subjected to additional punishment if it cuts down on supplies, forcing its customer to shop elsewhere.  

   Some states have statutes forbidding "criminal facilitation," an apt description of Lawrence's acts.  Lawrence agreed to facilitate the manufacture of methamphetamine, but the United States Code lacks a facilitation statute. It does forbid aiding and abetting substantive offenses. Although Zahm did not complete the "cook," 21 U.S.C. § 846 forbids attempted violations of other drug laws. Yet the prosecutor did not charge Lawrence with assisting this offense--or with assisting a conspiracy to make methamphetamine on his premises. Instead the prosecutor not only selected the conspiracy component of § 846 but also lumped Lawrence with a single, overarching conspiracy, the entire Nietupski venture. Neither joining nor  abetting this whole conspiracy is an appropriate description of Lawrence's fling. 

   In charging Lawrence with joining the Nietupski conspiracy, the prosecutor sought to hold him responsible for that organization's entire activities, just as if the landlord were to be punished for all 50 wire rooms, or Direct Sales for the drugs Dr. Tate had to scrounge from its rivals. Members of conspiracies may be punished for all of the crimes within the scope of the venture.  The Sentencing Guidelines, when coupled with the sky-high punishments authorized for drug crimes, produce the same vicarious liability without the bother of obtaining convictions. In a drug case the court must impose a sentence computed by reference to all "acts and omissions that were part of the same course of conduct or common scheme or plan as the offense of conviction". U.S.S.G. § 1B1.3(a)(2).  When the "offense of conviction" is a conspiracy, this means counting the full sales of the criminal enterprise throughout its duration. Thus Robert Blankenship, who was a cog of the Nietupski organization from the time his aunt moved to Illinois, and Thomas Lawrence, who obtained $100 by opening his trailer to a single failed "cook," received identical sentences--ten years in prison without possibility of parole.  

   Neither Direct Sales nor any of this court's cases permits a supplier to a criminal organization to be sentenced for all of that organization's sins when he facilitated only one. If the United States Code contained a facilitation statute along the lines of New York's, Lawrence would receive a sentence proportioned to his own iniquity rather than that of Nietupski and her henchmen. So too if the Code penalized abetting criminal attempts. But it does not, and if the only options are conspiracy, with full responsibility for all of the venture's other crimes, and no crime, then no crime comes much closer to describing Lawrence's responsibility. Although the guidelines permit a reduction of four levels for marginal figures such as Lawrence, a sentence based on the sales of the full organization, less 30% (the effect of a four-level reduction), still vastly overstates the culpability of persons who supply goods and services to criminals. 

   Let us be clear: we do not hold that in reforming criminal sentences Congress altered the definition of conspiracy. We come to the same conclusion as the  Supreme Court did in Falcone. Lawrence knew what Zahm wanted to do in the trailer, but there is a gulf between knowledge and conspiracy.  There is no evidence that Lawrence recognized, let alone that he joined and promoted, the full scope of the Nietupski organization's activities. He may have joined, or abetted, a more limited agreement to manufacture a quantity of methamphetamine, but he was not charged with that offense. Lawrence facilitated an attempted crime, and probably conspired to do this, but he did not subscribe to the broader agreement on which his conviction depends.  

   On Lawrence's appeal the judgment is reversed. His appeal is dismissed as redundant under the circumstances.  On Blankenship's appeal, the judgment is affirmed.

IV.
Criminal Procedure

MAPP v. OHIO

SUPREME COURT OF THE UNITED STATES

367 U.S. 643; 81 S. Ct. 1684

June 19, 1961, Decided

APPEAL FROM THE SUPREME COURT OF OHIO.  

JUDGES: Warren, Black, Frankfurter, Douglas, Clark, Harlan, Brennan, Whittaker, Stewart  

MR. JUSTICE DOUGLAS, concurring.  

DISSENT: MR. JUSTICE HARLAN, whom MR. JUSTICE FRANKFURTER and MR. JUSTICE WHITTAKER join, dissenting.

MR. JUSTICE CLARK delivered the opinion of the Court.  

   Appellant stands convicted of knowingly having had in her possession and under her control certain lewd and lascivious books, pictures, and photographs . . . As officially stated in the syllabus to its opinion, the Supreme Court of Ohio found that her conviction was valid though "based primarily upon the introduction in evidence of lewd and lascivious books and pictures unlawfully seized during an unlawful search of defendant's home . . . ."

   On May 23, 1957, three Cleveland police officers arrived at appellant's residence in that city pursuant to information that "a person  [was] hiding out in the home, who was wanted for questioning in connection with a recent bombing, and that there was a large amount of policy paraphernalia being hidden in the home." Miss Mapp and her daughter by a former marriage lived on the top floor of the two-family dwelling.  Upon their arrival at that house, the officers knocked on the door and demanded entrance but appellant, after telephoning her attorney, refused to admit them without a search warrant.  They advised their headquarters of the situation and undertook a surveillance of the house.  

   The officers again sought entrance some three hours later when four or more additional officers arrived on the scene.  When Miss Mapp did not come to the door immediately, at least one of the several doors to the house was forcibly opened and the policemen gained admittance.  Meanwhile Miss Mapp's attorney arrived, but the officers, having secured their own entry, and continuing in their defiance of the law, would permit him neither to see Miss Mapp nor to enter the house.  It appears that Miss Mapp was halfway down the stairs from the upper floor to the front door when the officers, in this highhanded manner, broke into the hall.  She demanded to see the search warrant. A paper, claimed to be a warrant, was held up by one of the officers.  She grabbed the "warrant" and placed it in her bosom.  A struggle ensued in which the officers recovered the piece of paper and as a result of which they handcuffed appellant because she had been "belligerent" in resisting their official rescue of the "warrant" from her person.  Running roughshod over appellant, a policeman "grabbed" her, "twisted [her] hand," and she "yelled [and] pleaded with him" because "it was hurting." Appellant, in handcuffs, was then forcibly taken upstairs to her bedroom where the officers searched a dresser, a chest of drawers, a closet and some suitcases.  They also looked into a photo album and through personal papers belonging to the appellant.  The search spread to the rest of the second floor including the child's bedroom, the living room, the kitchen and a dinette.  The basement of the building and a trunk found therein were also searched.  The obscene materials for possession of which she was ultimately convicted were discovered in the course of that widespread search.

   At the trial no search warrant was produced by the prosecution, nor was the failure to produce one explained or accounted for.  At best, "There is, in the record, considerable doubt as to whether there ever was any warrant for the search of defendant's home."  The Ohio Supreme Court believed a "reasonable argument" could be made that the conviction should be reversed "because the 'methods' employed to obtain the [evidence] . . . were such as to 'offend "a sense of justice,"'" but the court found determinative the fact that the evidence had not been taken "from defendant's person by the use of brutal or offensive physical force against  defendant."

The State says that even if the search were made without authority, or otherwise unreasonably, it is not prevented from using the unconstitutionally seized evidence at trial, citing Wolf v. Colorado, 338 U.S. 25 (1949), in which this Court did indeed hold "that in a prosecution in a State court for a State crime the Fourteenth Amendment does not forbid the admission of evidence obtained by an unreasonable search and seizure." At p.  33. On this appeal, of which we have noted probable jurisdiction, 364 U.S. 868,  it is urged once again that we review that holding.

I.  

   Seventy-five years ago, in Boyd v. United States, 116 U.S. 616, 630 (1886), considering the Fourth and Fifth Amendments as running "almost into each other" on the facts before it, this Court held that the doctrines of those Amendments "apply to all invasions on the part of the government and its employes of the sanctity of a man's home and the privacies of life.  It is not the breaking of his doors, and the rummaging of his drawers, that constitutes the essence of the offence; but it is the invasion of his indefeasible right of personal security, personal liberty and private property . . . .  Breaking into a house and opening boxes and drawers are circumstances of aggravation; but any forcible and compulsory extortion of a man's own testimony or of his private papers to be used as evidence to convict him of crime or to forfeit his goods, is within the condemnation . . . [of those Amendments]."

 The Court noted that "constitutional provisions for the security of person and property should be liberally construed. . . .  It is the duty of courts to be watchful for the constitutional rights of the citizen, and against any stealthy encroachments thereon."

 . . . . Less than 30 years after Boyd, this Court, in Weeks v. United States, 232 U.S. 383 (1914), stated that "the Fourth Amendment . . . put the courts of the United States and Federal officials, in the exercise of their power and authority, under limitations and restraints [and] . . . forever secure[d] the people, their persons, houses, papers and effects against all unreasonable searches and seizures under the guise of law . . . and the duty of giving to it force and effect is obligatory upon all entrusted under our Federal system  with the enforcement of the laws." . . . 

   Specifically dealing with the use of the evidence unconstitutionally seized, the Court concluded:  "If letters and private documents can thus be seized and held and used in evidence against a citizen accused of an offense, the protection of the Fourth Amendment declaring his right to be secure against such searches and seizures is of no value, and, so far as those thus placed are concerned, might as well be stricken from the Constitution.  The efforts of the courts and their officials to bring the guilty to punishment, praiseworthy as they are, are not to be aided by the sacrifice of those great principles established by years of endeavor and suffering which have resulted in their embodiment in the fundamental law of the land." . . .

   Finally, the Court in that case clearly stated that use of the seized evidence involved "a denial of the constitutional rights of the accused."  Thus, in the year 1914, in the Weeks case, this Court "for the first time" held that "in a federal prosecution the Fourth Amendment barred the use of evidence secured through an illegal search and seizure." Wolf v. Colorado, supra, at 28.  This Court has ever since required of federal law officers a strict adherence to that command which this Court has held to be a clear, specific, and constitutionally required -- even if judicially implied -- deterrent safeguard without insistence upon which the Fourth Amendment would have been reduced to "a form of words." Holmes, J., Silverthorne Lumber Co. v. United States, 251 U.S. 385, 392 (1920). It meant, quite simply, that "conviction by means of unlawful seizures and enforced confessions . . . should find no sanction in the judgments of the courts . . . ," Weeks v. United States, supra, at 392, and that such evidence "shall not be used at all." . . . 

   II.  

   In 1949, 35 years after Weeks was announced, this Court, in Wolf v. Colorado, supra, again for the first time, n6 discussed the effect of the Fourth Amendment upon the States through the operation of the Due Process Clause of the Fourteenth Amendment.  It said: "We have no hesitation in saying that were a State affirmatively to sanction such police incursion into privacy it would run counter to the guaranty of the Fourteenth Amendment." At p. 28.

 Nevertheless, after declaring that the "security of one's privacy against arbitrary intrusion by the police" is "implicit in 'the concept of ordered liberty' and as such enforceable against the States through the Due Process Clause," and announcing that it "stoutly adhere[d]" to the Weeks decision, the Court decided that the Weeks exclusionary rule would not then be imposed upon the States as "an essential ingredient of the right." 338 U.S., at 27-29.  The Court's reasons for not considering essential to the right to privacy, as a curb imposed upon the States by the Due Process Clause, that which decades before had been posited as part and parcel of the Fourth Amendment's limitation upon federal encroachment of individual privacy, were bottomed on factual considerations. . . .

 III.  

   Some five years after Wolf, in answer to a plea made here Term after Term that we overturn its doctrine on applicability of the Weeks exclusionary rule, this Court indicated that such should not be done until the States had "adequate opportunity to adopt or reject the [Weeks] rule."  There again it was said:  "Never until June of 1949 did this Court hold the basic search-and-seizure prohibition in any way applicable to the states under the Fourteenth Amendment."  . . . .

   Today we once again examine Wolf's constitutional documentation of the right to privacy free from unreasonable state intrusion, and, after its dozen years on our books, are led by it to close the only courtroom door remaining  open to evidence secured by official lawlessness in flagrant abuse of that basic right, reserved to all persons as a specific guarantee against that very same unlawful conduct.  We hold that all evidence obtained by searches and seizures in violation of the Constitution is, by that same authority, inadmissible in a state court.  

  IV.

  Since the Fourth Amendment's right of privacy has been declared enforceable against the States through the Due Process Clause of the Fourteenth, it is enforceable against them by the same sanction of exclusion as is used against the Federal Government.  Were it otherwise, then just as without the Weeks rule the assurance against unreasonable federal searches and seizures would be "a form of words," valueless and undeserving of mention in a perpetual charter of inestimable human liberties, so too, without that rule the freedom from state invasions of privacy would be so ephemeral and so neatly severed from its conceptual nexus with the freedom from all brutish means of coercing evidence as not to merit this Court's high regard as a freedom "implicit in the concept of ordered liberty." At the time that the Court held in Wolf that the Amendment was applicable to the States through the Due Process Clause, the cases of this Court, as we have seen, had steadfastly held that as to federal officers the Fourth Amendment included the exclusion of the evidence seized in violation of its provisions. . . . Therefore, in extending the substantive protections of due process to all constitutionally unreasonable searches -- state or federal -- it was logically and constitutionally necessary that the exclusion doctrine -- an essential part of the right to privacy -- be also insisted upon as an essential ingredient of the right newly recognized by the Wolf case.  In short, the admission of the new constitutional right by Wolf could not consistently tolerate denial of its most important constitutional privilege, namely, the exclusion of the evidence which an accused had been forced to give by reason of the unlawful seizure.  To hold otherwise is to grant the right but in reality to withhold its privilege and enjoyment.  Only last year the Court itself recognized that the purpose of the exclusionary rule "is to deter -- to compel respect for the constitutional guaranty in the only effectively available way -- by removing the incentive to disregard it." . . .

   Indeed, we are aware of no restraint, similar to that rejected today, conditioning the enforcement of any other basic constitutional right.  The right to privacy, no less important than any other right carefully and particularly reserved to the people, would stand in marked contrast to all other rights declared as "basic to a free society."  This Court has not hesitated to enforce as strictly against the States as it does against the Federal Government the rights of free speech and of a free press, the rights to notice and to a fair, public trial, including, as it does, the right not to be convicted by use of a coerced confession, however logically relevant it be, and without regard to its reliability. . . .

 V.

   Moreover, our holding that the exclusionary rule is an essential part of both the Fourth and Fourteenth Amendments is not only the logical dictate of prior cases, but it also makes very good sense. There is no war between the Constitution and common sense.  Presently, a federal prosecutor may make no use of evidence illegally seized, but a State's attorney across the street may, although he supposedly is operating under the enforceable prohibitions of the same Amendment.  Thus the State, by admitting evidence unlawfully seized, serves to encourage disobedience to the Federal Constitution which it is bound to uphold. . . .  In nonexclusionary States, federal officers, being human, were by it invited to and did, as our cases indicate, step across  the street to the State's attorney with their unconstitutionally seized evidence.  Prosecution on the basis of that evidence was then had in a state court in utter disregard of the enforceable Fourth Amendment.  If the fruits of an unconstitutional search had been inadmissible in both state and federal courts, this inducement to evasion would have been sooner eliminated. . . . Federal-state cooperation in the solution of crime under constitutional standards will be promoted, if only by recognition of their now mutual obligation to respect the same fundamental criteria in their approaches.  "However much in a particular case insistence upon such rules may appear as a technicality that inures to the benefit of a guilty person, the history of the criminal law proves that tolerance of shortcut methods in law enforcement impairs its enduring effectiveness." Miller v. United States, 357 U.S. 301, 313 (1958).  Denying shortcuts to only one of two cooperating law enforcement agencies tends naturally to breed legitimate suspicion of "working arrangements" whose results are equally tainted. . . 

   There are those who say, as did Justice (then Judge) Cardozo, that under our constitutional exclusionary doctrine "the criminal is to go free because the constable has blundered." . .  In some cases this will undoubtedly be the result. . . .  The criminal goes free, if he must, but it is the law that sets him free.  Nothing can destroy a government more quickly than its failure to observe its own laws, or worse, its disregard of the charter of its own existence.  As Mr. Justice Brandeis, dissenting, said in Olmstead v. United States: "Our Government is the potent, the omnipresent teacher.  For good or for ill, it teaches the whole people by its example. . . .  If the Government becomes a lawbreaker, it breeds contempt for law; it invites every man to become a law unto himself; it invites anarchy." Nor can it lightly be assumed that, as a practical matter, adoption of the exclusionary rule fetters law enforcement.  Only last year this Court expressly considered that contention and found that "pragmatic evidence of a sort" to the contrary was not wanting. . . . The Court noted that "The federal courts themselves have operated under the exclusionary rule of Weeks for almost half a century; yet it has not been suggested either that the [FBI] has thereby been rendered ineffective, or that the administration of criminal justice in the federal courts has thereby been disrupted.  Moreover, the experience of the states is impressive. . . . The movement towards the rule of exclusion has been halting but seemingly inexorable."

    The ignoble shortcut to conviction left open to the State tends to destroy the entire system of constitutional restraints on which the liberties of the people rest.  Having once recognized that the right to privacy embodied in the Fourth Amendment is enforceable against the States, and that the right to be secure against rude invasions of privacy by state officers is, therefore, constitutional in origin, we can no longer permit that right to remain an empty promise.  . . . [W]e can no longer permit it to be revocable at the whim of any police officer who, in the name of law enforcement itself, chooses to suspend its enjoyment.  Our decision, founded on reason and truth, gives to the individual no more than that which the Constitution guarantees him , to the police officer no less than that to which honest law enforcement is entitled, and, to the courts, that judicial integrity so necessary in the true administration of justice.

    The judgment of the Supreme Court of Ohio is reversed and the cause remanded for further proceedings not inconsistent with this opinion.     

    Reversed and remanded. 

MIRANDA v. ARIZONA

SUPREME COURT OF THE UNITED STATES

384 U.S. 436; 86 S. Ct. 1602

June 13, 1966, Decided

MR. CHIEF JUSTICE WARREN delivered the opinion of the Court.  

   The cases before us raise questions which go to the roots of our concepts of American criminal jurisprudence: the restraints society must observe consistent with the Federal Constitution in prosecuting individuals for crime.  More specifically, we deal with the admissibility of statements obtained from an individual who is subjected to custodial police interrogation and the necessity for procedures which assure that the individual is accorded his privilege  under the Fifth Amendment to the Constitution not to be compelled to incriminate himself.  

   We dealt with certain phases of this problem recently in Escobedo v. Illinois, 378 U.S. 478 (1964).  There, as in the four cases before us, law enforcement officials took the defendant into custody and interrogated him in a police station for the purpose of obtaining a confession.  The police did not effectively advise him of his right to remain silent or of his right to consult with his attorney.  Rather, they confronted him with an alleged accomplice who accused him of having perpetrated a murder.  When the defendant denied the accusation and said "I didn't shoot Manuel, you did it," they handcuffed him and took him to an interrogation room.  There, while handcuffed and standing, he was questioned for four hours until he confessed. During this interrogation, the police denied his request to speak to his attorney, and they prevented his retained attorney, who had come to the police station, from consulting with him.  At his trial, the State, over his objection, introduced the confession against him.  We held that the statements thus made were constitutionally inadmissible. . . .

   . . . We granted certiorari in these cases . . .in order further to explore some facets of the problems, thus exposed, of applying the privilege against self-incrimination to in-custody interrogation, and to give concrete constitutional guidelines for law enforcement agencies and courts to follow.

   We start here, as we did in Escobedo, with the premise that our holding is not an innovation in our jurisprudence, but is an application of principles long recognized and applied in other settings.  We have undertaken a thorough re-examination of the Escobedo decision and the principles it announced, and we reaffirm it.  That case was but an explication of basic rights that are enshrined in our Constitution -- that "No person . . . shall be compelled in any criminal case to be a witness against himself," and that "the accused shall . . . have the Assistance of Counsel" -- rights which were put in jeopardy in that case through official overbearing.  These precious rights were fixed in our Constitution only after centuries of persecution and struggle. . . . .

   Our holding will be spelled out with some specificity in the pages which follow but briefly stated it is this: the prosecution may not use statements, whether exculpatory or inculpatory, stemming from custodial interrogation of the defendant unless it demonstrates the use of procedural safeguards effective to secure the privilege against self-incrimination.  By custodial interrogation, we mean questioning initiated by law enforcement officers after a person has been taken into custody or otherwise deprived of his freedom of action in any significant way.  As for the procedural safeguards to be employed, unless other fully effective means are devised to inform accused persons of their right of silence and to assure a continuous opportunity to exercise it, the following measures are required.  Prior to any questioning, the person must be warned that he has a right to remain silent, that any statement  he does make may be used as evidence against him, and that he has a right to the presence of an attorney, either retained or appointed.  The defendant may waive effectuation of these rights, provided the waiver is made voluntarily, knowingly and intelligently. If, however, he indicates in any manner and at any stage of the process that he wishes to consult with an attorney before speaking there can be no questioning.  Likewise, if the individual is alone and indicates in any manner that he does not wish to be interrogated, the police may not question  him.  The mere fact that he may have answered some questions or volunteered some statements on his own does not deprive him of the right to refrain from answering any further inquiries until he has consulted with an attorney and thereafter consents to be questioned.

  I.  

   The constitutional issue we decide in each of these cases is the admissibility of statements obtained from a defendant questioned while in custody or otherwise deprived of his freedom of action in any significant way.  In each, the defendant was questioned by police officers, detectives, or a prosecuting attorney in a room in which he was cut off from the outside world. In none of these cases was the defendant given a full and effective warning of his rights at the outset of the interrogation process.  In all the cases, the questioning elicited oral admissions, and in three of them, signed statements as well which were admitted at their trials.  They all thus share salient features -- incommunicado interrogation of individuals in a police-dominated atmosphere, resulting in self-incriminating statements without full warnings of constitutional rights.  . . . . 

   [W]e stress that the modern practice of in-custody interrogation is psychologically rather than physically oriented.  As we have stated before, ". . . . this Court has recognized that coercion can be mental as well as physical, and that the blood of the accused is not the only hallmark of an unconstitutional inquisition.". . . . Interrogation still takes place in privacy.  Privacy results in secrecy and this in turn results in a gap in our knowledge as to what in fact goes on in the interrogation rooms.  A valuable source of information about present police practices, however, may be found in various police manuals and texts which document procedures employed with success in the past, and which recommend various other effective tactics.  These texts are used by law enforcement agencies themselves as guides.  It should be noted that these texts professedly present the most enlightened and effective means presently used to obtain statements through custodial interrogation. . . . 

   [T]he setting prescribed by the manuals and observed in practice becomes clear.  In essence, it is this: To be alone with the subject is essential to prevent distraction and to deprive him of any outside support.  The aura of confidence in his guilt undermines his will to resist.  He merely confirms the preconceived story the police seek to have him describe.  Patience and persistence, at times relentless questioning, are employed.  To obtain a confession, the interrogator must "patiently maneuver himself or his quarry into a position from which the desired objective may be attained."  When normal procedures fail to produce the needed result, the police may resort to deceptive stratagems such as giving false legal advice.  It is important to keep the subject off balance, for example, by trading on his insecurity about himself or his surroundings.  The police then persuade, trick, or cajole him out of exercising his constitutional rights. 

   Even without employing brutality, the "third degree" or the specific stratagems described above, the very fact of custodial interrogation exacts a heavy toll on individual liberty and trades on the weakness of individuals. . . . 

   In the cases before us today, given this background, we concern ourselves primarily with this interrogation atmosphere and the evils it can bring.  In Miranda v. Arizona, the police arrested the defendant and took him to a special interrogation room where they secured a confession.  In Vignera v. New York, the defendant made oral admissions to the police after interrogation in the afternoon, and then signed an inculpatory statement upon being questioned by an assistant district attorney later the same evening. In Westover v. United States, the defendant was handed over to the Federal Bureau of Investigation by local authorities after they had detained and interrogated him for a lengthy period, both at night and the following morning.  After some two hours of questioning, the federal officers had obtained signed statements from the defendant.  Lastly, in California v. Stewart, the local police held the defendant five days in the station and interrogated him on nine separate occasions before they secured his inculpatory statement.  

   In these cases, we might not find the defendants' statements to have been involuntary in traditional terms.  Our concern for adequate safeguards to protect precious Fifth Amendment rights is, of course, not lessened in the slightest.  In each of the cases, the defendant was thrust into an unfamiliar atmosphere and run through menacing police interrogation procedures. The potentiality for compulsion is forcefully apparent, for example, in Miranda, where the indigent Mexican defendant was a seriously disturbed individual with pronounced sexual fantasies, and in Stewart, in which the defendant was an indigent Los Angeles Negro who had dropped out of school in the sixth grade.  To be  sure, the records do not evince overt physical coercion or patent psychological ploys.  The fact remains that in none of these cases did the officers undertake to afford appropriate safeguards at the outset of the interrogation to insure that the statements were truly the product of free choice.  It is obvious that such an interrogation environment is created for no purpose other than to subjugate the individual to the will of his examiner. This atmosphere carries its own badge of intimidation.  To be sure, this is not physical intimidation, but it is equally destructive of human dignity.  The current practice of incommunicado interrogation is at odds with one of our Nation's most cherished principles -- that the individual may not be compelled to incriminate himself.  Unless adequate protective devices are employed to dispel the compulsion inherent in custodial surroundings, no statement obtained from the defendant can truly be the product of his free  choice. . . . 

   II.  

   . . .[T]he constitutional foundation underlying the privilege is the respect a government -- state or federal -- must accord to the dignity and integrity of its citizens.  To maintain a "fair state-individual balance," to require the government "to shoulder the entire load," to respect the inviolability of the human personality, our accusatory system of criminal justice demands that the government seeking to punish an individual produce the evidence against him by its own independent labors, rather than by the cruel, simple expedient of compelling it from his own mouth.  In sum, the privilege is fulfilled only when the person is guaranteed the right "to remain silent unless he chooses to speak in the unfettered exercise of his own will."  The question in these cases is whether the privilege is fully applicable during a period of  custodial interrogation.  In this Court, the privilege has consistently been accorded a liberal  construction.  We are satisfied that all the principles embodied in the privilege apply to informal compulsion exerted by law-enforcement officers during in-custody questioning.  An individual swept from familiar surroundings into police custody, surrounded by antagonistic forces, and subjected to the techniques of persuasion described above cannot be otherwise than under compulsion to speak.  As a practical matter, the compulsion to speak in the isolated setting of the police station may well be greater than in courts or other official investigations, where there are often impartial observers to guard against intimidation or trickery. . . .

   III.  

   Today, then, there can be no doubt that the Fifth Amendment privilege is available outside of criminal court proceedings and serves to protect persons in all settings in which their freedom of action is curtailed in any significant way from being compelled to incriminate  themselves.  We have concluded that without proper safeguards the process of in-custody interrogation of persons suspected or accused of crime contains inherently compelling pressures which work to undermine the individual's will to resist and to compel him to speak where he would not otherwise do so freely.  In order to combat these pressures and to permit a full opportunity to exercise the privilege against self-incrimination, the accused must be adequately and effectively apprised of his rights and the exercise of those rights must be fully honored.  

   It is impossible for us to foresee the potential alternatives for protecting the privilege which might be devised by Congress or the States in the exercise of their creative rule-making capacities.  Therefore we cannot say that the Constitution necessarily requires adherence to any particular solution for the inherent compulsions of the interrogation process as it is presently conducted. Our decision in no way creates a constitutional straitjacket which will handicap sound efforts at reform, nor is it intended to have this effect. We encourage Congress and the States to continue their laudable search for increasingly effective ways of protecting the rights of the individual while promoting efficient enforcement of our criminal laws.  However, unless we are shown other procedures which are at least as effective in apprising accused persons of their right of silence and in assuring a continuous opportunity to exercise it, the following safeguards must be observed.   At the outset, if a person in custody is to be subjected to interrogation, he must first be informed in clear and unequivocal terms that he has the right to remain silent.  For those unaware of the privilege, the warning is needed simply to make them aware of it -- the threshold requirement for an intelligent decision as to its exercise.  More important, such a warning is an absolute prerequisite in overcoming the inherent pressures of the interrogation atmosphere.  It is not just the subnormal or woefully ignorant who succumb to an interrogator's imprecations, whether implied or expressly stated, that the interrogation will continue until a confession is obtained or that silence in the face of accusation is itself damning and will bode ill when presented to a jury.  Further, the warning will show the individual that his interrogators are prepared to recognize his privilege should he choose to exercise it. 

   The Fifth Amendment privilege is so fundamental to our system of constitutional rule and the expedient of giving an adequate warning as to the availability of the privilege so simple, we will not pause to inquire in individual cases whether the defendant was aware of his rights without a warning being given. . . . .

   The warning of the right to remain silent must be accompanied by the explanation that anything said can and will be used against  the individual in court.  This warning is needed in order to make him aware not only of the privilege, but also of the consequences of forgoing it.  It is only through an awareness of these consequences that there can be any assurance of real understanding and intelligent exercise of the privilege.  Moreover, this warning may serve to make the individual more acutely aware that he is faced with a phase of the adversary system -- that he is not in the presence of persons acting solely in his interest.  The circumstances surrounding in-custody interrogation can operate very quickly to overbear the will of one merely made aware of his privilege by his interrogators.  Therefore, the right to have counsel present at the interrogation is indispensable to the protection of the Fifth Amendment privilege under the system we delineate today.  Our aim is to assure that the individual's right to choose between silence and speech remains unfettered throughout the interrogation process.  A once-stated warning, delivered by those who will conduct the interrogation, cannot itself suffice to that end among those who most require knowledge of their rights.  A mere  warning given by the interrogators is not alone sufficient to accomplish that end. . . .  Thus, the need for counsel to protect the Fifth Amendment privilege comprehends not merely a right to consult with counsel prior to questioning, but also to have counsel present during any questioning if the defendant so desires. . . .

   . . . . If an individual indicates that he wishes the assistance of counsel before any interrogation occurs, the authorities cannot rationally ignore or deny his request on the basis that the individual does not have or cannot afford a retained attorney.  The financial ability of the individual has no relationship to the scope of the rights involved here.  The privilege  against self-incrimination secured by the Constitution applies to all individuals.  The need for counsel in order to protect the privilege exists for the indigent as well as the affluent.  In fact, were we to limit these constitutional rights to those who can retain an attorney, our decisions today would be of little significance.  The cases before us as well as the vast majority of confession cases with which we have dealt in the past involve those unable to retain counsel.  While authorities are not required to relieve the accused of his poverty, they have the obligation not to take advantage of indigence in the administration of justice. . . . 

   In order fully to apprise a person interrogated of the extent of his rights under this system then, it is necessary to warn him not only that he has the right to consult with an attorney, but also that if he is indigent a lawyer will be appointed to represent him.  Without this additional warning, the admonition of the right to consult with counsel would often be understood as meaning only that he can consult with a lawyer if he has one or has the funds to obtain one.  The warning of a right to counsel would be hollow if not couched in terms that would convey to the indigent — the person most often subjected to interrogation — the knowledge that he too has a right to have counsel present.  As with the warnings of the right to remain silent and of the general right to counsel, only by effective and express explanation to the indigent of this right can there be assurance that he was truly in a position to exercise it.

   Once warnings have been given, the subsequent procedure is clear. If the individual indicates in any manner, at any time prior to or during questioning, that he wishes to remain silent, the interrogation must cease.  At this point he has shown that he intends to exercise his Fifth Amendment privilege; any statement taken after the person invokes his privilege cannot be other than the product of compulsion, subtle or otherwise. Without the right to cut off questioning, the setting of in-custody interrogation operates on the individual to overcome free choice in producing a statement after the privilege has been once invoked.  If the individual states that he wants an attorney, the interrogation must cease until an attorney is present.  At that time, the individual must have an opportunity to confer with the attorney and to have him present during any subsequent questioning.  If the individual cannot obtain an attorney and he indicates that he wants one before speaking to police, they must respect his decision to remain silent.  

   This  does not mean, as some have suggested, that each police station must have a "station house lawyer" present at all times to advise prisoners.  It does mean, however, that if police propose to interrogate a person they must make known to him that he is entitled to a lawyer and that if he cannot afford one, a lawyer will be provided for him prior to any interrogation.  If authorities conclude that they will not provide counsel during a reasonable period of time in which investigation in the field is carried out, they may refrain from doing so without violating the person's Fifth Amendment privilege so long as they do not question him during that time.  

    If the interrogation continues without the presence of an attorney and a statement is taken, a heavy burden rests on the government to demonstrate that the defendant knowingly and intelligently waived his privilege against self-incrimination and his right to retained or appointed counsel. . . . 

   Our decision is not intended to hamper the traditional function of police officers in investigating crime.  When an individual is in custody on probable cause, the police may, of course, seek out evidence in the field to be used at trial against him.  Such investigation may include inquiry of persons not under restraint.  General on-the-scene questioning as to facts surrounding a crime or other general questioning of citizens in the fact-finding process is not affected by our holding.  It is an act of responsible citizenship for individuals to give whatever information they may  have to aid in law enforcement.  In such situations the compelling atmosphere inherent in the process of in-custody interrogation is not necessarily present.

   In dealing with statements obtained through interrogation, we do not purport to find all confessions inadmissible.  Confessions remain a proper element in law enforcement.  Any statement given freely and voluntarily without any compelling influences is, of course, admissible in evidence.  The fundamental import of the privilege while an individual is in custody is not whether he is allowed to talk to the police without the benefit of warnings and counsel, but whether he can be interrogated.  There is no requirement that police stop a person who enters a police station and states that he wishes to confess to a crime, or a person who calls the police to offer a confession or any other statement he desires to make.  Volunteered statements of any kind are not barred by the Fifth Amendment and their admissibility is not affected by our holding today.

    To summarize, we hold that when an individual is taken into custody or otherwise deprived of his freedom by the authorities in any significant way and is subjected to questioning, the privilege against self-incrimination is jeopardized.  Procedural safeguards must be employed to protect the privilege, and unless other fully effective means are adopted to notify the person of his right of silence and to assure that the exercise of the right will be scrupulously honored, the following measures are required.  He must be warned prior to any questioning that he has the right to remain silent, that anything he says can be used against him in a court of law, that he has the right to the presence of an attorney, and that if he cannot afford an attorney one will be appointed for him prior to any questioning if he so desires.  Opportunity to exercise these rights must be afforded to him throughout the interrogation.  After such warnings have been given, and such opportunity afforded him, the individual may knowingly and intelligently waive these rights and agree to answer questions or make a statement.  But unless and until such warnings and waiver are demonstrated by the prosecution at trial, no evidence obtained as a result of interrogation can be used against him.

    IV.

      . . . In announcing these principles, we are not unmindful of the burdens which law enforcement officials must bear, often under trying circumstances.  We also fully recognize the obligation of all citizens to aid in enforcing the criminal laws.  This Court, while protecting individual rights, has always given ample latitude to law enforcement agencies in the legitimate exercise of their duties. The limits we have placed on the interrogation process should not constitute an undue interference with a proper system of law enforcement.  As we have noted, our decision does not in any way preclude police from carrying out their traditional investigatory functions.

    . . . Over the years the Federal Bureau of Investigation has compiled an exemplary record of effective law enforcement while advising any suspect or arrested person, at the outset of an interview, that he is not required to make a statement, that any statement may be used against him in court, that the individual may obtain the services of an attorney  of his own choice and, more recently, that he has a right to free counsel if he is unable to pay. . . . 

   V.  

   [W]e have concluded that statements were obtained from the defendant under circumstances that did not meet constitutional standards for protection of the privilege. . . . 

   MR. JUSTICE HARLAN, whom MR. JUSTICE STEWART and MR. JUSTICE WHITE join, dissenting.
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OPINION:  WILLIAMS, Circuit Judge:  

   In response to the Supreme Court's decision in Miranda v. Arizona (1966), the Congress of the United States enacted 18 U.S.C.A. § 3501 with the clear intent of restoring voluntariness as the test for admitting confessions in federal court. Although duly enacted by the United States Congress and signed into law by the President of the United States, the United States Department of Justice has steadfastly refused to enforce the provision.  [W]e hold that Congress, pursuant to its power to establish the rules of evidence and procedure in the federal courts, acted well within its authority in enacting § 3501. As a consequence, § 3501, rather than Miranda, governs the admissibility of confessions in federal court. Accordingly, the district court erred in suppressing Dickerson's voluntary confession on the grounds that it was obtained in technical violation of Miranda.

 I.  

   On January 27, 1997, Charles T. Dickerson confessed to robbing a series of banks in Maryland and Virginia. Dickerson was subsequently indicted by a federal grand jury on one count of conspiracy to commit bank robbery. . . .. Shortly thereafter, Dickerson moved to suppress his confession. Although the district court specifically found that Dickerson's confession was voluntary for purposes of the Fifth Amendment, it nevertheless suppressed the confession because it was obtained in technical violation of Miranda. . . . 

   In ruling on the admissibility of Dickerson's confession, the district court failed to consider § 3501, which provides, in pertinent part, that "a confession . . . shall be admissible in evidence if it is voluntarily given." 18 U.S.C.A. § 3501(a). Based upon the statutory language, it is evident that Congress enacted § 3501 with the express purpose of legislatively overruling Miranda and restoring voluntariness as the test for admitting confessions in federal court. Thus, if Congress possessed the authority to enact § 3501, Dickerson's voluntary confession is admissible as substantive evidence in the Government's case-in-chief.  

   Congress enacted § 3501 as a part of the Omnibus Crime Control Act of 1968, just two years after the Supreme Court decided Miranda. Although the Supreme Court has referred to § 3501 as "the statute governing the admissibility of confessions in federal prosecutions,". . . the Court has never considered whether the statute overruled Miranda . . . 

   Fortunately, we are a court of law and not politics. Thus, the Department of Justice cannot prevent us from deciding this case under the governing law simply by refusing to argue it. . . .  Here, the district court has suppressed a confession that, on its face, is admissible under the mandate of § 3501, i.e., the confession was voluntary under the Due Process Clause, but obtained in technical violation of Miranda.  Thus, the question of whether § 3501 governs the admissibility of confessions in federal court is squarely before us today.

   Determining whether Congress possesses the authority to enact § 3501 is relatively straightforward.  Congress has the power to overrule judicially created rules of evidence and procedure that are not required by the Constitution. . . . Thus, whether Congress has the authority to enact § 3501 turns on whether the rule set forth by the Supreme Court in Miranda is required by the Constitution.  Clearly it is not.  At no point did the Supreme Court in Miranda refer to the warnings as constitutional rights.  . . . .  We have little difficulty concluding, therefore, that § 3501, enacted at the invitation of the Supreme Court and pursuant to Congress's unquestioned power to establish the rules of procedure and evidence in the federal courts, is constitutional. As a consequence, we hold that the admissibility of confessions in federal court is governed by § 3501, rather than the judicially created rule of Miranda .  

III.  

   Before determining whether Congress possesses the authority to enact § 3501, we must first consider whether the district court erred in refusing to entertain the Government's motion for reconsideration. . . .  Whether § 3501 or Miranda governs the admissibility of Dickerson's confession ultimately turns on the answers to two questions.  Does § 3501 purport to supersede the rule set forth by the Supreme Court in Miranda? If it does, does Congress possess the authority legislatively to overrule Miranda? . . . .

   Because the Department of Justice will not defend the constitutionality of § 3501 ( and no criminal defendant will press the issue ( the question of whether that statute, rather than Miranda, governs the admission of confessions in federal court will most likely not be answered until a Court of Appeals exercises its discretion to consider the issue. Here, the district court has suppressed a confession that, on its face, is admissible under the mandate of § 3501, i.e., the confession was voluntary under the Due Process Clause, but obtained in technical violation of Miranda.  As a result, we are required to consider the issue now. . . . .

   Having determined that the issue is properly before the panel, we must first determine whether § 3501 purports to supersede the rule set forth by the Supreme Court in Miranda. . . . 

   [P]rior to Miranda, the rule governing the admissibility of confessions in federal court ( if not the rule's justification ( remained the same for nearly 180 years: confessions were admissible at trial if made voluntarily. . . . Such was the stage in 1966 when the Supreme Court decided Miranda v. Arizona (1966).  In Miranda, the Supreme Court announced a new analytical approach to the admissibility of confessions. Specifically, the Court rejected a case-by-case determination of whether a confession was voluntary.  Instead, the Court held that any statement stemming from the custodial interrogation of a suspect would be presumed involuntary, and therefore inadmissible, unless the police first provided the suspect with four warnings.  Although the Court relied upon its prior decision in Bram v. United States, the Court acknowledged that the Constitution requires no "particular solution for the inherent compulsions of the interrogation process," and left open the opportunity for the States and Congress to "develop their own safeguards for the privilege, so long as they are fully as effective as [the four warnings] in informing accused persons of their right of silence and in affording a continuous opportunity to exercise it."  The Court held that until that time, the warning "safeguards must be observed."

    Congress enacted § 3501 just two years after the Supreme Court decided Miranda. . . . Section 3501 provides as follows:   "(a)  In any criminal prosecution brought by the United States or by the District of Columbia, a confession, as defined in subsection (e) hereof, shall be admissible in evidence if it is voluntarily given.  Before such confession is received in evidence, the trial judge shall, out of the presence of the jury, determine any issue as to voluntariness.  If the trial judge determines that the confession was voluntarily made it shall be admitted in evidence and the trial judge shall permit the jury to hear relevant evidence on the issue of voluntariness and shall instruct the jury to give such weight to the confession as the jury feels it deserves under all the circumstances." . . .   

  The above-quoted statutory language is plain.  Congress has provided that "a confession . . . shall be admissible in evidence if it is voluntarily given."  Based upon the statutory language, it is perfectly clear that Congress enacted § 3501 with the express purpose of legislatively overruling Miranda and restoring voluntariness as the test for admitting confessions in federal court. . . .

   That Congress wished to return to a case-by-case determination of whether a confession was voluntarily given is undeniable. . .   Although Congress enacted § 3501 with the express purpose of restoring voluntariness as the test for admitting confessions in federal court, it is important to note that Congress did not completely abandon the central holding of Miranda, i.e., the four warnings are important safeguards in protecting the Fifth Amendment privilege against self-incrimination.  Indeed, § 3501 specifically lists the Miranda warnings as factors that a district court should consider when determining whether a confession was voluntarily given. See 18 U.S.C.A. § 3501(b). Congress simply provided that the failure to administer the warnings to a suspect would no longer create an irrebuttable presumption that a subsequent confession was involuntarily given. 

   Based on the statutory language alone, it is clear that Congress enacted § 3501 with the express purpose of returning to the pre-Miranda case-by-case determination of whether a confession was voluntary.  We now turn to our next inquiry: Does Congress possess the authority to supersede the irrebuttable presumption created in Miranda that any unwarned statement to the police is involuntary, and therefore inadmissible?

   . . . . We begin our analysis then, with the Supreme Court's decision in Miranda . Several passages in Chief Justice Warren's opinion for the Court suggest that the warnings safeguard rights guaranteed by the Constitution. . . . Although the Court failed to specifically state the basis for its holding in Miranda, it did specifically state what the basis was not. At no point does the Court refer to the warnings as constitutional rights.. . . .  Since deciding Miranda, the Supreme Court consistently (and repeatedly) has referred to the warnings as "prophylactic," . . . .

   To be sure, the Miranda warnings were meant to safeguard the Fifth Amendment privilege against self-incrimination. Indeed, under § 3501 any statement obtained in violation of the privilege must be suppressed.  Thus, we cannot say that Congress's decision to eliminate the irrebuttable presumption created by Miranda lessens the protections afforded by the privilege.  Indeed, the Court has recognized that Miranda's irrebuttable presumption goes beyond what is required to protect the privilege.  As a result, even "patently voluntary statements . . . must be excluded." . . .  No longer will criminals who have voluntarily confessed their crimes be released on mere technicalities. 

   Finally, lest there be any confusion on the matter, nothing in today's opinion provides those in law enforcement with an incentive to stop giving the now familiar Miranda warnings.  As noted above, those warnings are among the factors a district court should consider when determining whether a confession was voluntarily given.  . . . .  Thus, providing the four Miranda warnings is still the best way to guarantee a finding of voluntariness.  

   In the end, and after an exhaustive review of the relevant authority, we are convinced that § 3501 ( enacted at the invitation of the Supreme Court and pursuant to Congress's unquestioned power to establish the rules of procedure and evidence in the federal courts ( is constitutional. . . . Having concluded that § 3501, rather than Miranda, governs the admissibility of confessions in federal court, our next step ordinarily would be to remand the case for a determination of whether Dickerson's confession was voluntary.  That is unnecessary in this case, however, because the district court has already made that finding. . . . 

V.  

   In conclusion, we find that the admissibility of confessions in federal court is governed by 18 U.S.C.A. § 3501, rather than Miranda, that the warrant was sufficiently particular in describing the items to be seized, and that the officers executing the warrant acted in good faith. Accordingly, the district court's order suppressing the statements Dickerson made at the FBI Field Office and the physical evidence obtained during the search of his apartment is reversed, and the case is remanded for further proceedings.

   REVERSED AND REMANDED 

V.
Intentional Torts

BETTY L. PERNA AND THOMAS R. PERNA, JR.,

PLAINTIFFS-APPELLANTS, v. MICHAEL J. PIROZZI, M.D., ANTHONY

DEL GAIZO, M.D., AND PATRICK N. CICCONE, M.D.,

DEFENDANTS-RESPONDENTS, AND MANSOOR KARAMOOZ, M.D.,

DEFENDANT

Supreme Court of New Jersey

92 N.J. 446; 457 A.2d 431; 1983

March 2, 1983, Decided

The opinion of the Court was delivered by Pollock, J.  

OPINION:   This appeal challenges the validity of R. 4:21, which requires the pre-trial submission of medical malpractice claims to a panel consisting of a judge, an attorney and a physician.   . . .

   In addition, the appeal inquires about the nature of the cause of action of a patient who consents to surgery by one surgeon but is actually operated on by another surgeon.  Plaintiffs resist the characterization of their cause of action as a battery and contend that a non-consensual substitution of one surgeon for another is more appropriately characterized as a violation of the doctrine of informed consent.  We must determine whether that substitution, even when the two surgeons are engaged in a group practice, constitutes malpractice, a battery or both.  

   The medical malpractice panel unanimously found no basis for plaintiffs' claims of malpractice, but made no determination on the informed consent issue, which it found to be purely factual and, thus, not subject to panel disposition. . . . 

   In affirming the judgment of the trial court, the Appellate Division sustained the constitutionality of R. 4:21 and ruled that the operation by a doctor other than the one identified in the consent form is not malpractice, but a battery. 

   . . . . We agree that R. 4:21 is constitutional and that the operation by the second physician may be considered to be a battery.  However, we conclude that the trial court's refusal to permit plaintiffs to show possible bias of the panel-doctor and to impeach the testimony of the defendant-doctor constituted reversible error.  Consequently, we reverse and remand the matter to the Law Division.  

I

   On the advice of his family physician, Thomas Perna entered St. Joseph's Hospital on May 8, 1977 for tests and a urological consultation.  Mr. Perna consulted Dr. Pirozzi, a specialist in urology, who examined Mr. Perna and recommended that he undergo surgery for the removal of kidney stones.  

   Dr. Pirozzi was associated with a medical group that also included Drs. Del Gaizo and Ciccone.  The doctors testified at trial that their medical group customarily shared patients; no doctor had individual patients, and each doctor was familiar with all cases under care of the group.  Further, it was not the practice of the group to inform patients which member would operate; the physicians operated as a "team," and their regular practice was to decide just prior to the operation who was to operate.  If, however, a patient requested a specific member of the group as his surgeon, that surgeon would perform the operation.  Nothing indicated that Mr. Perna was aware of the group's custom of sharing patients or of their methods for assigning surgical duties.  

   Although Mr. Perna had never consulted with Dr. Del Gaizo or Dr. Ciccone, he had been treated by Dr. Pirozzi previously in conjunction with a bladder infection.  According to Mr. Perna, he specifically requested Dr. Pirozzi to  perform the operation.  None of the defendants directly contradicted Mr. Perna's testimony.  However, Dr. Ciccone testified that he met with Mr. Perna on May 16 and, without discussing who would operate, explained that two members of the medical group would be present during the operation.  The following day, in the presence of a urological resident, Mr. Perna executed a consent form that named Dr. Pirozzi as the operating surgeon and authorized him, with the aid of unnamed "assistants," to perform the surgery. n1 In this context, the term "assistants" refers to medical personnel, not necessarily doctors, who aid the operating surgeon.  The operation was performed on May 18 by Dr. Del Gaizo, assisted by Dr. Ciccone.  Dr. Pirozzi was not present during the operation; in fact, he was not on duty that day.  At the time of surgery, Dr. Del Gaizo and Dr. Ciccone were unaware that only Dr. Pirozzi's name appeared on the consent form. 

   Mr. Perna first learned of the identities of the operating surgeons when he was readmitted to the hospital on June 11 because of post-surgical complications.  Subsequently, Mr. and Mrs. Perna filed suit for malpractice against all three doctors, alleging four deviations from standard medical procedure concerning the diagnosis, treatment and surgery performed by the defendants.  They further alleged that there was a failure to obtain Mr. Perna's informed consent to the operation performed by Dr. Del Gaizo.  That is, plaintiffs claimed that Mr. Perna's consent to the operation was conditioned upon his belief that Dr. Pirozzi would be the surgeon.  

   Pursuant to R. 4:21, the matter proceeded to a mandatory hearing before a medical malpractice panel.  The physician member of the panel, Dr. Litzky, had indicated in response to a questionnaire that he knew Dr. Pirozzi from attending professional meetings.  Plaintiffs' counsel did not object to Dr. Litzky serving on the panel, which unanimously found no basis for the claims pertaining to the diagnosis, treatment and operation performed by defendants.     

[the court then discusses objections to panel hearing]

IV  

   We now address the nature of the claim resulting from the performance of the operation by a physician other than the one named in the consent form, so-called "ghost surgery."  If the claim is characterized as a failure to obtain informed consent, the operation may constitute an act of medical malpractice; if, however, it is viewed as a failure to obtain any consent, it is better classified as a battery.

   Informed consent is a negligence concept predicated on the duty of a physician to disclose to a patient information that will enable him to "evaluate knowledgeably the options available and the risks attendant upon each" before subjecting that patient to a course of treatment.  Under the doctrine, the patient who consents to an operation is given the opportunity to show that the surgeon withheld information concerning "the inherent and potential hazards of the proposed treatment, the alternatives to that treatment, if any, and the results likely if the patient remains untreated." If the patient succeeds in proving that the surgeon did not comply with the applicable standard for disclosure, the consent is vitiated.

   In an action predicated upon a battery, a patient need not prove initially that the physician has deviated from a professional standard of care.  Under a battery theory, proof of an unauthorized invasion of the plaintiff's person, even if harmless, entitles him to nominal damages.  The plaintiff may further recover for all  injuries proximately caused by the mere performance of the operation, whether the result of negligence or not.  If an operation is properly performed, albeit by a surgeon operating without the consent of the patient, and the patient suffers no injuries except those which foreseeably follow from the operation, then a jury could find that the substitution of surgeons did not cause any compensable injury.  Even there, however, a jury could award damages for mental anguish resulting from the belated knowledge that the operation was performed by a doctor to whom the patient had not given consent.  Furthermore, because battery connotes an intentional invasion of another's rights, punitive damages may be assessed in an appropriate case.

   The plaintiffs here do not challenge the adequacy of the disclosure of information relating to risks inherent in the operation performed.  Nor do they contend that Mr. Perna would have decided not to undergo the operation if additional facts had been provided to him.  In short, they concede Perna consented to an operation by Dr. Pirozzi.  However, plaintiffs contend that two other surgeons operated on him without his consent.  If that contention is correct, the operating surgeons violated the patient's right to control his own body. 

   Any non-consensual touching is a battery.  Even more private than the decision who may touch one's body is the decision who may cut it open and invade it with hands and instruments.  Absent an emergency, patients have the right to determine not only whether surgery is to be performed on them, but who shall perform it.  A surgeon who operates without the patient's consent engages in the unauthorized touching of another and, thus, commits a battery.  A nonconsensual operation remains a battery even if performed skillfully and to the benefit of the patient.  The medical profession itself recognizes that it is unethical to mislead a patient as to the identity of the doctor who performs the operation.  Participation in such a deception is a recognized cause for discipline by the medical profession. . . . 

   A different theory applies to the claim against Dr. Pirozzi.  As to him, the action follows from the alleged breach of his agreement to operate and the fiduciary duty he owed his patient.  With respect to that allegation, the Judicial Council of the American Medical Association has decried the substitution of one surgeon for another without the consent of the patient, describing that practice as a "deceit."  A patient has the right to choose the surgeon who will operate on him and to refuse to accept a substitute. Correlative to that right is the duty of the doctor to provide his or her personal services in accordance with the agreement with the patient.

   Few decisions bespeak greater trust and confidence than the decision of a patient to proceed with surgery.  Implicit in that decision is a willingness of the patient to put his or her life in the hands of a known and trusted medical doctor.  Sometimes circumstances will arise in which, because of an emergency, the limited capacity of the patient, or some other valid reason, the doctor cannot obtain the express consent of the patient to a surrogate surgeon.  Other times, doctors who practice in a medical group may explain to a patient that any one of them may perform a medical procedure.  In that situation, the patient may accept any or all the members of the group as his surgeon.  In still other instances, the patient may consent to an operation performed by a resident under the supervision of the attending physician.  The point is that a patient has the right to know who will operate and the consent form should reflect the patient's decision.  Where a competent patient consents to surgery by a specific surgeon of his choice, the patient has every right to expect that surgeon, not another, to operate.  

   The failure of a surgeon to perform a medical procedure after soliciting a patient's consent, like the failure to operate on the appropriate part of a patient's body, is a deviation from standard medical care. It is malpractice whether the right surgeon operates on the wrong part or the wrong surgeon operates on the right part of the patient.  In each instance, the surgeon has breached his duty to care for the patient.  Where damages are the proximate result of a deviation from standard medical care, a patient has a cause of action for malpractice.  Although an alternative cause of action could be framed as a breach of the contract between the surgeon and the patient, generally the more appropriate characterization of the cause will be for breach of the duty of care owed by the doctor to the patient.  The absence of damages may render any action deficient, but the doctor who, without the consent of the patient, permits another surgeon to operate violates not only a fundamental tenet of the medical profession, but also a legal obligation. 

   The judgment below is reversed and the matter remanded for trial consistent with our opinion.  On remand, the court shall conduct a new pretrial conference at which all parties should have the opportunity to amend their pleadings to conform to this opinion.

VI.
Unintentional Torts

Helen Palsgraf, Respondent, v. The Long Island Railroad

Company, Appellant

Court of Appeals of New York

248 N.Y. 339; 162 N.E. 99; 1928

May 29, 1928, Decided

JUDGES: Cardozo, Ch. J.  Pound, Lehman and Kellogg, JJ., concur with Cardozo, Ch. J.; Andrews, J., dissents in opinion in which Crane and O'Brien, JJ., concur.  

OPINION BY: CARDOZO  

   Plaintiff was standing on a platform of defendant's railroad after buying a ticket to go to Rockaway Beach.  A train stopped at the station, bound for another place.  Two men ran forward to catch it.  One of the men reached the platform of the car without mishap, though the train was already moving.  The other man, carrying a package, jumped aboard the car, but seemed unsteady as if about to fall.  A guard on the car, who had held the door open, reached forward to help him in, and another guard on the platform pushed him from behind.  In this act, the package was dislodged, and fell upon the rails.  It was a package of small size, about fifteen inches long, and was covered by a newspaper.  In fact it contained fireworks, but there was nothing in its appearance to give notice of its contents.  The fireworks when they fell exploded.  The shock of the explosion threw down some scales at the other end of the platform, many feet away.  The scales struck the plaintiff, causing injuries for which she sues.  

   The conduct of the defendant's guard, if a wrong in its relation to the holder of the package, was not a wrong in its relation to the plaintiff, standing far away.  Relatively to her it was not negligence at all.  Nothing in the situation gave notice that the falling package had in it the potency of peril to persons thus removed.  Negligence is not actionable unless it involves the invasion of a legally protected interest, the violation of a right.  "Proof of negligence in the air, so to speak, will not do" (Pollock, Torts [11th ed.], p. 455.  The plaintiff as she stood upon the platform of the station might claim to be protected against intentional invasion of her bodily security. Such invasion is not charged.  She might claim to be protected against unintentional invasion by conduct involving in the thought of reasonable men an unreasonable hazard that such invasion would ensue.  These, from the point of view of the law, were the bounds of her immunity, with perhaps some rare exceptions, survivals for the most part of ancient forms of liability, where conduct is held to be at the peril of the actor.  If no hazard was apparent to the eye of ordinary vigilance, an act innocent and harmless, at least to outward seeming, with reference to her, did not take to itself the quality of a tort because it happened to be a  wrong, though apparently  not one involving the risk of bodily insecurity, with reference to some one else.  "In every instance, before negligence can be predicated of a given act, back of the act must be sought and found a duty to the individual complaining, the observance of which would have averted or avoided the injury."  The plaintiff sues in her own right for a wrong personal to her, and not as the vicarious beneficiary of a breach of duty to another.  

   A different conclusion will involve us, and swiftly too, in a maze of contradictions.  A guard stumbles over a package which has been left upon a platform.  It seems to be a bundle of newspapers.  It turns out to be a can of dynamite.  To the eye of ordinary vigilance, the bundle is abandoned waste, which may be kicked or trod on with impunity.  Is a passenger at the other end of the platform protected by the law against the unsuspected hazard concealed beneath the waste?  If not, is the result to be any different, so far as the distant passenger is concerned, when the guard stumbles over a valise which a truckman or a porter has left upon the walk?  The passenger far away, if the victim of a wrong at all, has a cause of action, not derivative, but original and primary.  His claim to be protected against invasion of his bodily security is neither greater nor less because the act resulting in the invasion is a wrong to another far removed.  In this case, the rights that are said to have been violated, the interests said to have been invaded, are not even of the same order.  The man was not injured in his person nor even put in danger.  The purpose of the act, as well as its effect, was to make his person safe. If there was a wrong to him at all, which may very well be doubted, it was a wrong to a property interest only, the safety of his package.  Out of this wrong to property, which threatened injury to nothing else, there has passed, we are told, to the plaintiff by derivation or succession a right of action for the invasion of an interest of another order, the right to bodily security.  The diversity of interests emphasizes the futility of the effort to build the plaintiff's right upon the basis of a wrong to some one else.  The gain is one of emphasis, for a like result would follow if the interests were the same. Even then, the orbit of the danger as disclosed to the eye of reasonable vigilance would be the orbit of the duty. One who jostles one's neighbor in a crowd does not invade the rights of others standing at the outer fringe when the unintended contact casts a bomb upon the ground.  The wrongdoer as to them is the man who carries the bomb, not the one who explodes it without suspicion of the danger.  Life will have to be made over, and human nature transformed, before prevision so extravagant can be accepted as the norm of conduct, the customary standard to which behavior must conform.  

   The argument for the plaintiff is built upon the shifting meanings of such words as "wrong" and "wrongful," and shares their instability.  What the plaintiff must show is "a wrong" to herself, i. e., a violation of her own right, and not merely a wrong to some one else, nor conduct "wrongful"  because unsocial, but not "a wrong" to any one.  We are told that one who drives at reckless speed through a crowded city street is guilty of a negligent act and, therefore, of a wrongful one irrespective of the consequences.  Negligent the act is, and wrongful in the sense that it is unsocial, but wrongful and unsocial in relation to other travelers, only because the eye of vigilance perceives the risk of damage.  If the same act were to be committed on a speedway or a race course, it would lose its wrongful quality.  The risk reasonably to be perceived defines the duty to be obeyed, and risk imports relation; it is risk to another or to others within the range of apprehension.  This does not mean, of course, that one who launches a destructive force is always relieved of liability if the force, though known to be destructive, pursues an unexpected path.  "It was not necessary that the defendant should have had notice of the particular method in which an accident would occur, if the possibility of an accident was clear to the ordinarily prudent eye."  Some acts, such as shooting, are so imminently dangerous to any one who may come within reach of the missile, however unexpectedly, as to impose a duty of prevision not far from that of an insurer.  Even today, and much oftener in earlier stages of the law, one acts sometimes at one's peril.  Under this head, it may be, fall certain cases of what is known as transferred intent, an act willfully dangerous to A resulting by misadventure in injury to B.  These cases aside, wrong is defined in terms of the natural or probable, at least when unintentional.  The range of reasonable apprehension is at times a question for the court, and at times, if varying inferences are possible, a question for the jury.  Here, by concession, there was nothing in the situation to suggest to the most cautious mind that the parcel wrapped in newspaper would spread wreckage through the station.  If the guard had thrown it down knowingly and willfully, he would not have threatened the plaintiff's safety, so far as appearances could warn him.  His conduct would not have involved, even then, an unreasonable probability of invasion of her bodily security.  Liability can be no greater where the act is inadvertent.  

   Negligence, like risk, is thus a term of relation.  Negligence in the abstract, apart from things related, is surely not a tort, if indeed it is understandable at all.  Negligence is not a tort unless it results in the commission of a wrong, and the commission of a wrong imports the violation of a right, in this case, we are told, the right to be protected against interference with one's bodily security.  But bodily security is protected, not against all forms of interference or aggression, but only against some.  One who seeks redress at law does not make out a cause of action by showing without more that there has been damage to his person.  If the harm was not willful, he must show that the act as to him had possibilities of danger so many and apparent as to entitle him to be protected against the doing of it though the harm was unintended.  Affront to personality is still the keynote of the wrong.  Confirmation of this view will be found in the history and development of the action on the case. Negligence as a basis of civil liability was unknown to mediaeval law.  For damage to the person, the sole remedy was trespass, and trespass did not lie in the absence of aggression, and that direct and personal.  Liability for other damage, as where a servant without orders from the master does or omits something to the damage of another, is a plant of later growth.  When it emerged out of the legal soil, it was thought of as a variant of trespass, an offshoot of the parent stock.  This appears in the form of action, which was known as trespass on the case.  The victim does not sue derivatively, or by right of subrogation, to vindicate an interest invaded in the person of another.  Thus to view his cause of action is to ignore the fundamental difference between tort and crime.  He sues for breach of a duty owing to himself.  

   The law of causation, remote or proximate, is thus foreign to the case before us.  The question of liability is always anterior to the question of the measure of the consequences that go with liability.  If there is no tort to be redressed, there is no occasion to consider what damage might be recovered if there were a finding of a tort.  We may assume, without deciding, that negligence, not at large or in the abstract, but in relation to the plaintiff, would entail liability for any and all consequences, however novel or extraordinary.  There is room for argument that a distinction is to be drawn according to the diversity of interests invaded by the act, as where conduct negligent in that it threatens an insignificant invasion of an interest in property results in an unforseeable invasion of an interest of another order, as, e. g., one of bodily security.  Perhaps other distinctions may be necessary.  We do not go into the question now.  The consequences to be followed must first be rooted in a wrong.  

   The judgment of the Appellate Division and that of the Trial Term should be reversed, and the complaint dismissed, with costs in all courts.  

DISSENT: Andrews, J. (dissenting).  Assisting a passenger to board a train, the defendant's servant negligently knocked a package from his arms.  It fell between the platform and the cars.  Of its contents the servant knew and could know nothing.  A violent explosion followed.  The concussion broke some scales standing a considerable distance away.  In falling they injured the plaintiff, an intending passenger.  

   Upon these facts may she recover the damages she has suffered in an action brought against the master?  The result we shall reach depends upon our theory as to the nature of negligence.  Is it a relative concept -- the breach of some duty owing to a particular person or to particular persons?  Or where  there is an act which unreasonably threatens the safety of others, is the doer liable for all its proximate consequences, even where they result in injury to one who would generally be thought to be outside the radius of danger?  This is not a mere dispute as to words.  We might not believe that to the average mind the dropping of the bundle would seem to involve the probability of harm to the plaintiff standing many feet away whatever might be the case as to the owner or to one so near as to be likely to be struck by its fall.  If, however, we adopt the second hypothesis we have to inquire only as to the relation between cause and effect.  We deal in terms of proximate cause, not of negligence. . . . 

   The proposition is this.  Every one owes to the world at large the duty of refraining from those acts that may unreasonably threaten the safety of others. Such an act occurs.  Not only is he wronged to whom harm might reasonably be expected to result, but he also who is in fact injured, even if he be outside what would generally be thought the danger zone.  There needs be duty due the one complaining but this is not a duty to a particular individual because as to him harm might be expected.  Harm to some one being the natural result of the act, not only that one alone, but all those in fact injured may complain.  We have never, I think, held otherwise. . . .

   What we do mean by the word "proximate" is, that because of convenience, of public policy, of a rough sense of justice, the law arbitrarily declines to trace a series of events beyond a certain point.  This is not logic.  It is practical politics. . . .

   The proximate cause, involved as it may be with many other causes, must be, at the least, something without which the event would not happen.  The court must ask itself whether there was a natural and continuous sequence between cause and effect.  Was the one a substantial factor in producing the other?  Was there a direct connection between them, without too many intervening causes?  Is the effect of cause on result not too attentuated?  Is the cause likely, in the usual judgment of mankind, to produce the result?  Or by the exercise of prudent foresight could the result be foreseen?  Is the result too remote from the cause, and here we consider remoteness in time and space. . . . There was no remoteness in time, little in space. And surely, given such an explosion as here it needed no great foresight to predict that the natural result would be to injure one on the platform at no greater distance from its scene than was the plaintiff.  Just how no one might be able to predict.  Whether by flying fragments, by broken glass, by wreckage of machines or structures no one could say.  But injury in some form was most probable.  

   Under these circumstances I cannot say as a matter of law that the plaintiff's injuries were not the proximate result of the negligence.  That is all we have before us.  The court refused to so charge.  No request was made to submit the matter to the jury as a question of fact, even would that have been proper upon the record before us.  

   The judgment appealed from should be affirmed, with costs. 

JEFFREY SCHICK, Plaintiff-Respondent,
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    The opinion of the Court was delivered by LaVECCHIA, J.


    On July 27, 1994, two pairs of golfers reached the tenth hole of East Orange Golf Course and agreed there to play the rest of the course as a foursome. Plaintiff Jeffrey Schick and his father, Wolfgang Schick, played the ensuing holes with defendant John Ferolito and Tom Ganella. At the tee-box on the sixteenth hole, a par four straightaway approximately 300 yards in length, an errant ball hit off the tee by defendant struck plaintiff in the right eye causing personal injuries.  According to plaintiff, defendant hit an unannounced and unexpected second tee shot, or “mulligan,” after all members of the foursome had teed off. Defendant moved for summary judgment, claiming that the heightened standard of care established by Crawn v. Campo, (1994), should apply to participants in the game of golf. That duty of care is “to avoid the infliction of injury caused by reckless or intentional conduct.”

    The trial court agreed that a recklessness standard applied and dismissed the action. The Appellate Division reversed, holding that the case was distinguishable from Crawn and that the negligence standard of care was applicable. . . . The panel reasoned that the recklessness standard was appropriate in “rough and tumble” sports, where “'anticipated risks . . . are an inherent or integral part of the game.'”  As for golf, the court stated that the heightened standard would be appropriate only for anticipated risks of the game, such as errant or shanked balls, but not for unanticipated risks, such as an “unexpected Mulligan” as occurred here.  Because Crawn may have left open the question of whether the recklessness standard should apply generally to conduct in recreational sporting contexts, including golf, we granted certification.

I.

     According to plaintiff, he and his father met defendant and Ganella at the tenth tee and the four decided to play as a group, which would speed up play.  It was dusk, and there were nine holes remaining to play. They played without incident until the sixteenth hole.  There, plaintiff and his father teed off first. He and his father then left the tee-box area, returned to their golf cart, placed their clubs in their golf bags, and proceeded to sit down in the cart.  Plaintiff described his cart as located ahead of the tee-box area at a forty-five-degree angle to the left.

    Seated in the driver's position, plaintiff looked back over his right shoulder toward the teeing area and observed defendant about to strike a ball off the tee. Plaintiff claims that defendant and Ganella already had hit their tee shots and that defendant was hitting an unannounced second drive off the tee. Plaintiff stated that defendant's first ball had sliced, or angled sharply, off to the right, toward a series of trees situated along the right side of the fairway, but in an area where no out-of-bounds markers were located. Thus, while it might have presented a poor location for his next shot, defendant's first ball was still “in-play.” 

    Although he saw defendant in a tee-off stance, plaintiff said he did not have time to move out of the way. He had only a few seconds to think about what was happening when defendant commenced his swing and hit his second tee shot. The ball struck plaintiff in the right eye socket, rendering him temporarily unconscious. 

    Defendant gives a different version of what transpired. He did not recall if it was his first or second shot off the tee. Defendant claims that he and plaintiff made eye contact before defendant teed off and that he gave a hand warning, described as a “wave,” to plaintiff to move aside. According to defendant, plaintiff's cart was approximately thirty feet ahead, at a forty- five-degree angle, of where he was taking his stance to drive the ball onto the fairway. Defendant states he was trying to hit the ball straight down the middle of the fairway, and plaintiff similarly testified that defendant was not trying to hit in plaintiff's direction. Nevertheless, defendant explained that he waved plaintiff to move aside because defendant believed plaintiff “was in the line of fire.” 

    Ganella's deposition testimony indicated that he did not recall defendant taking a tee shot other than the one that struck plaintiff. Ganella could not even recall if he had teed off on the sixteenth hole, suggesting that plaintiff and his father returned to their cart before the two other men had hit their drives. He stated that on previous holes plaintiff and his father had been returning to their cart before all members of the foursome had teed off. Ganella perceived the timing of the events differently than plaintiff.  Specifically, Ganella described a span of approximately one to two minutes between the time defendant motioned to plaintiff that he was about to hit and the time defendant actually struck the ball. 

II.

    In Crawn, the Court considered the nature of a sports participant's duty to avoid inflicting physical injury on another player. . .  In that case, a catcher suffered an injury when a base runner slid into home plate during an informal softball game. Our holding in Crawn was stated broadly. “[T]he duty of care applicable to participants in informal recreational sports is to avoid the infliction of injury caused by reckless or intentional conduct.”   Two important considerations supported the decision to apply a standard of care that exceeded negligence: the promotion of vigorous participation in athletic activities, and the avoidance of a flood of litigation generated by participation in recreational games and sports. The Court determined that those policies outweighed concerns that raising the standard of care implicitly immunized conduct that otherwise would be considered tortious and actionable.

    In applying the recklessness standard, the Court sought to avoid the complexities inherent in applying a negligence standard to conduct in recreational sports. The Court reasoned that in that context, “a legal duty of care based on the standard of what, objectively, an average reasonable person would do under the circumstances is illusory, and is not susceptible to sound and consistent application on a case-by-case basis.”  Ascertaining whether a participant acted so as to create a risk of harm that was not a normal or ordinary part of the game is a difficult task. The Court explained further: Our conclusion that a recklessness standard is the appropriate one to apply in the sports context is founded on more than a concern for a court's ability to discern adequately what constitutes reasonable conduct under the highly varied circumstances of informal sports activity. The heightened standard will more likely result in affixing liability for conduct that is clearly unreasonable and unacceptable from the perspective of those engaged in the sport yet leaving free from the supervision of the law the risk-laden conduct that is inherent in sports and more often than not assumed to be “part of the game.”

    One might well conclude that something is terribly wrong with a society in which the most commonly-accepted aspects of play--a traditional source of a community's conviviality and cohesion--spurs litigation. The heightened recklessness standard recognizes a commonsense distinction between excessively harmful conduct and the more routine rough-and-tumble of sports that should occur freely on the playing fields and should not be second-guessed in courtrooms.

  The Court's holding in Crawn placed New Jersey among the majority of jurisdictions that apply the recklessness standard of care to determine the duty that recreational players owe to one another. See, e.g., Knight v. Jewett, 843 P. 696 (Cal. 1992) (applying recklessness standard to injury in touch football); . . . 

    California also applies the recklessness standard of care to golf. In Dilger v. Moyles, 63 Cal. Rptr.2d 591 (Cal. Ct. App. 1997), the California Court of Appeals held that a participant in golf owes no duty to co-participants unless he or she intentionally injures another player or engages in reckless conduct that is totally outside the range of the ordinary activity involved in the sport. The court reasoned that participants assume those risks of injury inherent in the sport.  Even a rule violation, in and of itself, is not sufficient to meet that heightened standard, as the court stated:  [E]ven when a participant's conduct violates a rule of the game and may subject the violator to internal sanctions prescribed by the sport itself, imposition of legal liability for such conduct might well alter fundamentally the nature of the sport by deterring participants from vigorously engaging in activity that falls close to, but on the permissible side of, a prescribed rule.  [Ibid. (quoting Knight, supra, 834 P. 2d at 696).  The court reasoned that a lower standard of care could deter people from participating in golf and cause them to forego the benefits of the sport, such as exercise and socialization. Ibid. 

    . . . .     The policies of promotion of vigorous participation in recreational sports and the avoidance of a flood of litigation over sports accidents are furthered by the application of the heightened standard of care to all recreational sports. We perceive no persuasive reason to apply an artificial distinction between “contact” and “noncontact” sports. . . . The risk arises in myriad forms and for many reasons. It may arise from the physical nature of the athletic endeavor creating the possibility, or likelihood, of direct physical contact with another player or with a ball thrown or hit among players. Risk of injury also is as real when it arises from an instrumentality used in a game, such as a golf club a golfer swings or the small hard ball the club propels at a very high rate of speed. Even for an experienced golfer of some proficiency, the course a golf ball takes is often unpredictable through no conscious fault of the golfer. The Ohio Supreme Court acknowledged in Thompson that recreational sports entail a range of duties and risks of harm:   [T]he contact-non-contact distinction does not sufficiently take into account that we are dealing with a spectrum of duties and risks rather than an either-or distinction. Is golf a contact sport? Obviously a golfer accepts the risks of coming in contact with wayward golf shots on the links, so golf is more dangerous than table tennis, for instance, but certainly not as dangerous as kickboxing.

    The applicability of the heightened standard of care for causes of action for personal injuries occurring in recreational sports should not depend on which sport is involved and whether it is commonly perceived as a “contact” or “noncontact” sport. The recklessness or intentional conduct standard of care articulated in Crawn was not meant to be applied in a crabbed fashion. That standard represented the enunciation of a more modern approach to our common law in actions for personal injuries that generally occur during recreational sporting activities. It is the pertinent standard for assessing the duty of one sports participant to another concerning conduct on golf courses and tennis courts, as well as conduct on basketball courts and ice rinks. 

III.

    Application of a recklessness or intentional conduct standard to a cause of action involving a golfing injury should not convert a golf course into a free-fire zone. But application of a recklessness standard in a golf setting will affect the analysis of the probability of harm and the defendant's indifference to that harm. The question presented here is whether plaintiff's case can survive a summary judgment motion under a recklessness standard.

. . . .  The Restatement (Second) of Torts articulates the standard as follows, contrasting negligence and recklessness: The actor's conduct is in reckless disregard of the safety of another if he does an act or intentionally fails to do an act which it is his duty to the other to do, knowing or having reason to know of facts which would lead a reasonable man to realize, not only that his conduct creates an unreasonable risk of physical harm to another, but also that such risk is substantially greater than that which is necessary to make his conduct negligent.  [Restatement (Second) of Torts § 500 at 587 (1965).]

     Recklessness, unlike negligence, requires a conscious choice of a course of action, with knowledge or a reason to know that it will create serious danger to others. Negligence may consist of an intentional act done with knowledge that it creates a risk of danger to others, but recklessness requires a substantially higher risk. The quantum of risk is the important factor. Ibid.
    Application of that standard to this matter requires an analysis of whether a finding of recklessness would be open to the jury. If so, summary judgment rightfully was denied defendant and the matter should proceed to trial. As was the case in Allen, we find that this case presents a question of recklessness that is properly for a jury to determine.

    The facts are in conflict, but they are open to an interpretation that defendant did hit a second shot off the tee without telling the others in his playing group that he was about to do so. That version of the facts explains the so-called “mulligan” reference by the Appellate Division. Defendant's conduct in that respect is certainly relevant, but of itself is not determinative of the quality of his act. Although the formal rules of golf do not recognize the term “mulligan,” informal custom may permit that familiar “do-over.” And the formal rules of the game allow for the taking of a second, or “provisional shot,” if certain conditions are met. . . . As a practical matter, technical compliance with the rules at times may be lax on the course, but that should not compel a determination of recklessness. It is but one factor in the totality of circumstances to be examined in the context of a defendant's motion for summary judgment under a recklessness standard of care in a recreational sports context.

    What does bear emphasis in this matter is defendant's own testimony that he perceived plaintiff to be in the “line of fire” and that he waved plaintiff off in an effort to induce plaintiff to move from his location. Plaintiff did not move, or defendant did not wait for him to move, and defendant hit anyway. That scenario presents a set of facts that a jury could find constitutes reckless conduct because it may reflect a conscious choice of a course of action with knowledge or reason to know that the action will create serious danger to others.

. . . .    We conclude that plaintiff's case, even analyzed under a recklessness standard of care, survives defendant's motion for summary judgment and should proceed to trial.    In conclusion, we hold that the recklessness or intentional conduct standard of care applies generally to conduct in recreational sporting contexts, including golf.  Notwithstanding that holding, this matter must proceed to trial. Properly instructed on the heightened standard of care, a jury must resolve the disputed facts that encompass allegations of reckless conduct by defendant.

IV.

    The judgment of the Appellate Division is affirmed, as modified. The matter is remanded to the Law Division for trial.

    CHIEF JUSTICE PORITZ and JUSTICES STEIN, COLEMAN, LONG and ZAZZALI join in JUSTICE LaVECCHIA's opinion. JUSTICE VERNIERO filed a separate opinion concurring in part and dissenting in part. 

VERNIERO, J., concurring in part, dissenting in part.

    I concur in that part of the Court's opinion adopting the recklessness standard in recreational sporting contexts, including golf. The Court's analysis in that regard is persuasive. I respectfully dissent, however, from the majority's determination that there are disputed material facts warranting a trial in this case. Only the most egregious acts of golfers should give rise to liability in this setting. Because that standard has not been satisfied here, I would reverse the judgment of the Appellate Division and reinstate the trial court's summary disposition in favor of defendant.        

. . . .     In sum, the judiciary should refrain from interposing any set of rules that would discourage the spirited pursuit of sporting games, unless those rules are clearly necessary to protect the public interest. Unfortunately, injuries do occur on the playing field, even in a non-contact sport like golf. On balance, the public is best served by having players assume the risks of those injuries absent egregious conduct on the part of their fellow participants. By my reading of the record, defendant's only “offense” is that he hit an errant ball. He intended no injury to plaintiff. Accordingly, the public is not harmed by sustaining the grant of summary judgment in favor of the amateur athlete in this case.

. . . .       Mere negligence, no matter how gross, will not suffice as a basis for punitive damages. . . .    Here, the Court's disposition exposes this and similarly- situated defendants to the possibility of punitive damages. That possibility reinforces my view that the unintended consequence of the majority's holding is that it may foster more sports-related lawsuits and potentially punish well-intended athletes engaged in a variety of sports. Although it erred in applying the negligence standard, the Appellate Division below correctly concluded that “[u]nder plaintiff's version of the facts, defendant's conduct cannot be considered 'wantonly reckless' so punitive damages are not awardable.” I would rely on that conclusion as additional support to dismiss plaintiff's complaint as a matter of law. 

  . . .     For the reasons stated, the Court should reverse the judgment of the Appellate Division and reinstate the trial court's grant of summary judgment.

VII.
Contract Law

Louisa W. Hamer, Appellant, v. Franklin Sidway, as Executor,

etc., Respondent

Court of Appeals of New York

124 N.Y. 538; 27 N.E. 256

April 14, 1891, Decided

OPINION BY:   PARKER, J

   The question which provoked the most discussion by counsel on this appeal, and which lies at the foundation of plaintiff's asserted right of recovery, is whether by virtue of a contract defendant's testator William E. Story became indebted to his nephew William E. Story, 2d, on his twenty-first birthday in the sum of five thousand dollars.  The trial court found as a fact that "on the 20th day of March, 1869, William E. Story agreed to and with William E. Story, 2d, that if he would refrain from drinking liquor, using tobacco, swearing, and playing cards or billiards for money until he should become 21 years of age then he, the said William E. Story, would at that time pay him, the said William E. Story, 2d, the sum of $5,000 for such refraining, to which the said William E. Story, 2d, agreed," and that he "in all things fully performed his part of said agreement."

   The defendant contends that the contract was without consideration to support it, and, therefore, invalid.  He asserts that the promisee by refraining from the use of liquor and tobacco was not harmed but benefited; that that which he did was best for him to do independently of his uncle's promise, and insists that it follows that unless the promisor was benefited, the contract was without consideration.  A contention, which if well founded, would seem to leave open for controversy in many cases whether that which the promisee did or omitted to do was, in fact, of such benefit to him as to leave no consideration to support  the enforcement of the promisor's agreement.  Such a rule could not be tolerated, and is without foundation in the law. . . . . Courts "will not ask whether the thing which forms the consideration does in fact benefit the promisee or a third party, or is of any substantial value to anyone.  It is enough that something is promised, done, forborne or suffered by the party to whom the promise is made as consideration for the promise made to him." (Anson's Prin. of Con. 63.) 

   . . . . Now, applying this rule to the facts before us, the promisee used tobacco, occasionally drank liquor, and he had a legal right to do so.  That right he abandoned for a period of years upon the strength of the promise of  the testator that for such forbearance he would give him $5,000.  We need not speculate on the effort which may have been required to give up the use of those stimulants.  It is sufficient that he restricted his lawful freedom of action within certain prescribed limits upon the faith of his uncle's agreement, and now having fully performed the conditions imposed, it is of no moment whether such performance actually proved a benefit to the promisor, and the court will not inquire into it, but were it a proper subject of inquiry, we see nothing in this record that would permit a determination that the uncle was not benefited in a legal sense.  Few cases have been found which may be said to be precisely in point, but such as have been support the position we have taken.  

   In Shadwell v. Shadwell, an uncle wrote to his nephew as follows:  

   "My Dear Lancey -- I am so glad to hear of your intended marriage with Ellen Nicholl, and as I promised to assist you at starting, I am happy to tell you that I will pay to you 150 pounds yearly during my life and until your annual income derived from your profession of a chancery barrister shall amount to 600 guineas, of which your own admission will be the only evidence that I shall require.  

   "Your affectionate uncle,  

   "CHARLES SHADWELL."  

   It was held that the promise was binding and made upon good consideration.  

   In Lakota v. Newton, an unreported case in the Superior Court of Worcester, Mass., the complaint averred defendant's promise that "if you (meaning plaintiff) will leave off drinking for a year I will give you $100," plaintiff's assent thereto, performance of the condition by him, and demanded judment therefor.  Defendant demurred on the ground, among others, that the plaintiff's declaration did not allege a valid and sufficient consideration for the agreement of the defendant.  The demurrer was overruled.  

   In Talbott v. Stemmons (a Kentucky case not yet reported), the step-grandmother of the plaintiff made with him the following agreement: "I do promise and bind myself to give my grandson, Albert R. Talbott, $500 at my death, if he will never take another chew of tobacco or smoke another cigar during my life from this date up to my death, and if he breaks this pledge he is to refund double the amount to his mother." The executor of Mrs. Stemmons demurred to the complaint on the ground that the agreement was not based on a sufficient consideration.  The demurrer was sustained and an appeal taken therefrom to the Court of Appeals, where the decision of the court below was reversed.  In the opinion of the court it is said that "the right to use and enjoy the use of tobacco was a right that belonged to the plaintiff and not forbidden by law.  The abandonment of its use may have saved him money or contributed to his health, nevertheless, the surrender of that right caused the promise, and having the right to contract with reference to the subject-matter, the abandonment of the use was a sufficient consideration to uphold the promise."  Abstinence from the use of intoxicating liquors was held to furnish a good consideration for a promissory note in Lindell v. Rokes (60 Mo. 249).  

   . . . . In further consideration of the questions presented, then, it must be deemed established for the purposes of this appeal, that on the 31st day of January, 1875, defendant's testator was indebted to William E. Story, 2d, in the sum of $5,000 . . . .

   The order appealed from should be reversed and the judgment of the Special Term affirmed, with costs payable out of the estate.

DANIEL B. PATEREK and ELISE A. PATEREK, Plaintiffs-Appellants, v. SIXTY-SIX

HUNDRED LTD, d/b/a LIBERTY PARK OF AMERICA, Defendant-Appellee

Docket No. 115665

Court of Appeals of Michigan

186 Mich. App. 445; 465 N.W.2d 342; 1990 Mich. App. LEXIS 473

October 4, 1990, Submitted December 5, 1990, Decided

Affirmed.

OPINIONBY: PER CURIAM

OPINION:   Daniel Paterek injured his knee while running to catch a fly ball during a softball game at defendant's recreational field. He sued on a premises liability theory, claiming that the field was improperly maintained. The complaint included a loss of consortium claim for Paterek's wife, Elise Paterek. The circuit court granted summary disposition to defendant under MCR 2.116(C)(7) and (10), on the basis that Daniel Paterek had  signed an official team roster and contract which purported to release defendant from liability for injuries occurring on defendant's premises. Plaintiffs appeal as of right, raising three related issues concerning the release contract. We affirm.

Plaintiffs first claim that summary disposition was improperly granted because there was a material issue of fact concerning Daniel Paterek's state of mind while signing the release. We disagree.

Under MCR 2.116(C)(7), a party may bring a motion for summary disposition on the ground that a claim is barred by some disposition of the claim before commencement of the action, including release. The motion may be supported or opposed by affidavits, depositions, admissions, or other documentary evidence. Fuller v Integrated Metal, 154 Mich App 601, 606-607; 397 NW2d 846 (1986), lv den 427 Mich 851  (1986). If the pleadings show that a party is entitled to judgment as a matter of law, or if the affidavits or other proofs show that there is no genuine issue of material fact, the trial court must render judgment without delay. Id.; MCR 2.116(I)(1).

A motion for summary disposition under MCR 2.116(C)(10) must also be decided on all available documentary evidence. Osner v Boughner, 180 Mich App 248, 262; 446 NW2d 873 (1989). A motion under this subrule tests whether there is factual support for a claim. Id. Summary disposition should be granted under MCR 2.116(C)(10) if it is determined that, upon giving the nonmoving party the benefit of every reasonable doubt, it is impossible for the claim to be supported at trial because of some deficiency that cannot be overcome. Shellenberger v Ins Co of North America, 182 Mich App 601, 603; 452 NW2d 892 (1990).

In this case, summary disposition was proper under either MCR 2.116(C)(7) or (C)(10).

 Before the start of the 1986 softball season, Daniel Paterek printed his name on and signed a document entitled "1986 OFFICIAL TEAM ROSTER AND CONTRACT."  Among the relevant provisions of the document were the following:

Each of us, the undersigned players, acknowledge, agree and that:

2. Playing softball is hazardous and may result in injury; and

3. Sliding is dangerous to myself and other players; and

4. Other aspects of softball are dangerous and may result in injury to me or other players; and

Further, each of us agree that in consideration for permission to at Liberty Park of America:

1. I assume all risks of injury incurred or suffered while on and/or upon the premises of Liberty Park of America; and

2. I release and agree not to sue Liberty Park of America, its agents, servants, associations, employees or anyone with Liberty Park of America for any claim, damages, costs or cause of action which I have or may in the future have a result of injuries or damages sustained or incurred while on and/or upon the premises of Liberty Park of America; and

I have read the above terms of this contract, understand them and agree to abide by them.

I, the undersigned player, acknowledge that I have read and understand the above contract.

We note initially that it is not contrary to this state's public policy for a party to contract against liability for damages caused by ordinary negligence. . . .  As with other contracts, the validity of a contract of release turns on the intent of the parties. . . . To be valid, a release must be fairly and knowingly made. . . . A release is not fairly made and is invalid if (1) the releasor was dazed, in shock, or under the influence of drugs, (2) the nature of the instrument was misrepresented, or (3) there was other fraudulent or overreaching conduct. . . .

Daniel Paterek alleges that at no time was it explained to him that the document was a release or waiver of his rights. He claims that he was simply told that the document was an official team roster which he had to sign before playing in the softball league. He claims that there was an issue of material fact regarding whether the nature of the document which he signed was misrepresented as a roster, as opposed to a release.

We believe, however, that plaintiffs have misconstrued the meaning of "misrepresent" in this context. A fair reading of the cases cited above which have addressed the validity of releases leads to the conclusion that to warrant rescission or invalidation of a contract of release, a misrepresentation must be made with the intent to mislead or deceive. In the instant case, none of the documentary evidence available to the trial court raised a reasonable inference that defendant or its agents intentionally or fraudulently misrepresented the nature of the roster/contract. At the most, the document may have been innocently misrepresented, which would not have been sufficient to invalidate the release. Therefore, there was no genuine issue of material fact and plaintiffs' claim was barred by the release.

This conclusion is also supported by the principle that one who signs a contract cannot seek to invalidate it on the basis that he or she did not read it or thought that its terms were different, absent a showing of fraud or mutual mistake. As we stated in Moffit v Sederlund, 145 Mich App 1, 8; 378 NW2d 491 (1985), lv den 425 Mich 860 (1986), "[f]ailure to read a contract document provides a ground for rescission only where the failure was not induced by carelessness alone, but instead was induced by some stratagem, trick, or artifice by the parties seeking to enforce the contract. Id.  See also Christensen v Christensen, 126 Mich App 640, 645; 337 NW2d 611 (1983), lv den 417 Mich 1100.45 (1983). This principle is directly applicable to the facts of this case, where plaintiff admits to signing the release contract, but claims that he was not aware of the terms of the document.

In their brief and supplemental brief, plaintiffs place considerable reliance on Kropff v Monroe, 128 Mich App 450; 340 NW2d 119 (1983). Kropff involved facts similar to the instant case, and the Court did say that accelerated judgment under GCR 1963, 116.1(5), the predecessor of MCR 2.116(C)(7), was improper there. However, the release contract in Kropff did not contain a plain and clear statement, directly before the signature lines, stating that the player acknowledged reading and understanding the contract. Thus, Kropff is distinguishable. Further, Kropff was decided with no discussion of the law of releases, waivers, or the materiality of the alleged misrepresentation in that case. Therefore, to the extent that our opinion is inconsistent with Kropff, we disagree with that Court's conclusion.

Plaintiffs next argue that defendant waived the affirmative defense of release by failing to state the defense in its responsive pleadings, as required by MCR 2.111(F)(3). In its responsive pleading, defendant stated that plaintiffs' claim was "barred as a result of waiver." This statement was sufficient to give plaintiffs notice of the affirmative defense alleged. Hanon v Barber, 99 Mich App 851, 855-856; 298 NW2d 866 (1980).

We also reject plaintiffs' argument that the release/contract was somehow invalidated by a notice on the official scoresheet stating that the field had been inspected by the umpire and was playable. The scoresheet was not part of the release agreement and has no bearing on the validity of the release. We also note that the scoresheet contained an additional liability disclaimer.

Finally, we find no merit in plaintiffs' argument that the release was invalid for lack of consideration. Defendant's agreement to allow Daniel Paterek to play softball on its field was adequate consideration because it was (1) a legal detriment, (2) which induced plaintiff's promise to release defendant from liability, and (3) plaintiff's promise to release defendant from liability induced defendant to suffer the detriment. See Lawrence v Ingham Co Health Dep't, 160 Mich App 420, 428-429; 408 NW2d 461 (1987) (dissent of Sawyer, J.), lv den 429 Mich 864 (1987).

Affirmed.

Morris Lefkowitz v. Great Minneapolis Surplus Store, Inc.

Supreme Court of Minnesota

251 Minn. 188; 86 N.W.2d 689

December 20, 1957

 PRIOR HISTORY: 

Action in the conciliation court of Minneapolis, Hennepin County, for damages for defendant's alleged failure to sell to plaintiff certain items as advertised in the newspaper. After removal to the municipal court of Minneapolis, the court, Lindsay G. Arthur, Judge, found for plaintiff, and defendant appealed from an order denying his motion for a new trial. 

COUNSEL: Louis F. Davis, for appellant. 

 Morris Lefkowitz, pro se, for respondent. 

 JUDGES: Murphy, Justice. 

 OPINION:  This is an appeal from  an order of the Municipal Court of Minneapolis denying the motion of the defendant for amended findings of fact, or, in the alternative, for a new trial. The order for judgment awarded the plaintiff the sum of $ 138.50 as damages for breach of contract. 

 This case grows out of the alleged refusal of the defendant to sell to the plaintiff a certain fur piece which it had offered for sale in a newspaper advertisement. It appears from the record that on April 6, 1956, the defendant published the following advertisement in a Minneapolis newspaper: 

 "Saturday 9 a.m. sharp 

 3 Brand New 

 Fur Coats 

 Worth to $ 100.00 

 First Come 

 First Served 

 $ 1  Each" 

 On April 13, the defendant again published an advertisement in the same newspaper as follows: 

 "Saturday 9 a.m. 

 2 Brand New Pastel 

 Mink 3-Skin Scarfs 

 Selling for $ 89.50 

 Out they go 

 Saturday. Each $ 1.00 

 1 Black Lapin Stole 

 Beautiful, 

 worth $ 139.50

 $ 1.00 

 First Come 

 First Served" 

 The record supports the findings of the court that on each of the Saturdays following the publication of the above-described ads the plaintiff was the first to present himself at the appropriate counter in the defendant's store and on each occasion demanded the coat and the stole so advertised and indicated his

 readiness to pay the sale price of $ 1. On both occasions, the defendant refused to sell the merchandise to the plaintiff, stating on the first occasion that by a "house rule" the offer was intended for women only and sales would not be made to men, and on the second visit that plaintiff knew defendant's house rules. 

 The trial court properly disallowed plaintiff's claim for the value of the fur coats since the value of these articles was speculative and uncertain. The only evidence of value was the advertisement itself to the effect that the coats were "Worth to $ 100.00," how much less being speculative especially in view of the price for which they were offered for sale. With reference to the offer of the defendant on April 13, 1956, to sell the "1 Black Lapin Stole * * * worth $ 139.50 * * *" the trial court held that the value of this article was established and granted judgment in favor of the plaintiff for that amount less the $ 1 quoted purchase price. 

 1. The defendant contends that a newspaper advertisement offering items of merchandise for sale at a named price is a "unilateral offer" which may be withdrawn without notice. He relies upon authorities which hold that, where an advertiser publishes in a newspaper that he has a certain quantity or quality of goods which he wants to dispose of at certain prices and on certain terms, such advertisements are not offers which become contracts as soon as any person to whose notice they may come signifies his acceptance by notifying the other that he will take a certain quantity of them. Such advertisements have been construed as an invitation for an offer of sale on the terms stated, which offer, when received, may be accepted or rejected and which therefore does not become a contract of sale until accepted by the seller; and until a contract has been so made, the seller  may modify or revoke such prices or terms. Montgomery Ward & Co. v. Johnson, 209 Mass. 89, 95 N.E. 290; Nickel v. Theresa Farmers Co-op. Assn. 247 Wis. 412, 20 N.W. (2d) 117; Lovett v. Frederick Loeser & Co. Inc. 124 Misc. 81, 207 N.Y.S. 753; Schenectady Stove Co. v. Holbrook,  101 N.Y. 45, 4 N.E. 4; Georgian Co. v. Bloom, 27 Ga. App. 468, 108 S.E. 813; Craft

 v. Elder & Johnston Co. 34 Ohio L.A. 603, 38 N.E.  (2d) 416; Annotation, 157 A.L.R. 746. 

 The defendant relies principally on Craft v. Elder & Johnston Co. supra. In that case, the court discussed the legal effect of an advertisement offering for sale, as a one-day special, an electric sewing machine at a named price. The view was expressed that the advertisement was (34 Ohio L.A. 605, 38 N.E. [2d] 417) "not an offer made to any specific person but was made to the public generally. Thereby it would be properly designated as a unilateral offer and not being supported by any consideration could be withdrawn at will and without notice." It is true that such an offer may be withdrawn before acceptance. Since all offers are by their nature unilateral because they are necessarily made by one party or on one side in the negotation of a contract, the distinction made in that decision between a unilateral offer and a unilateral contract is not clear. On the facts before us we are concerned with whether the advertisement constituted an offer, and, if so, whether the plaintiff's conduct constituted an acceptance. 

 There are numerous authorities which hold that a particular advertisement in a newspaper or circular letter relating to a sale of articles may be construed by the court as constituting an offer, acceptance of which would complete a contract. J.E. Pinkham Lbr. Co. v. C.W. Griffin & Co. 212 Ala. 341, 102 So. 689;

 Seymour v. Armstrong & Kassebaum, 62 Kan. 720, 64 P. 612; Payne v. Lautz Bros. & Co. 166 N.Y.S. 844, affirmed, 168 N.Y.S. 369, affirmed, 185 App. Div. 904, 171 N.Y.S. 1094; Arnold v. Phillips, 1 Ohio Dec. (Reprint) 195, 3 Western L.J. 448; Oliver v. Henley (Tex. Civ. App.) 21 S.W. (2d) 576; Annotation, 157 A.L.R. 744, 746. 

 The test of whether a binding obligation may originate in advertisements addressed to the general public is "whether the facts show that some performance was promised in positive terms in return for something requested." 1 Williston, Contracts (Rev. ed.) § 27. 

 The authorities above cited emphasize that, where the offer is clear, definite, and explicit, and leaves nothing open for negotiation, it constitutes an offer, acceptance of which will complete the contract. The most recent case on the subject is Johnson v. Capital City Ford Co. (La. App.) 85 So. (2d) 75, in which the court pointed out that a newspaper advertisement relating to the purchase and sale of automobiles may constitute an offer, acceptance of which will consummate a contract and create an obligation in the offeror to perform according to the terms of the published offer. 

 Whether in any individual instance a newspaper advertisement is an offer rather than an invitation to make an offer depends on the legal intention of the parties and the surrounding circumstances. Annotation, 157 A.L.R. 744, 751; 77 C.J.S., Sales, § 25b; 17 C.J.S., Contracts, § 389. We are of the view on the facts before us that the offer by the defendant of the sale of the Lapin fur was clear, definite, and explicit, and left nothing open for negotiation. The plaintiff having successfully managed to be the first one to appear at the seller's place of business to be served, as requested by the advertisement, and having offered the stated purchase price of the article, he was entitled to performance on the part of the defendant. We think the trial court was correct in holding that there was in the conduct of the parties a sufficient mutuality of obligation to constitute a contract of sale. 

 2. The defendant contends that the offer was modified by a "house rule" to the effect that only women were qualified to receive the bargains advertised. The advertisement contained no such restriction. This objection may be disposed of briefly by stating that, while an advertiser has the right at any time before acceptance to modify his offer, he does not have the right, after acceptance, to impose new or arbitrary conditions not contained in the published offer. Payne v. Lautz Bros. & Co. 166 N.Y.S. 844, 848; Mooney v. Daily News Co. 116 Minn. 212, 133 N.W. 573, 37 L.R.A. (N.S.) 183. 

 Affirmed.

R. D. RYNO, JR., APPELLANT, v. LEE TYRA AND KATHY TYRA, APPELLEES

No. 2-87-171-CV

COURT OF APPEALS OF TEXAS, Second District, Fort Worth

752 S.W.2d 148; 1988 Tex. App. LEXIS 1646

April 28, 1988

JUDGES: Hill, David F. Farris, and Keltner, JJ.

OPINIONBY: FARRIS

OPINION:  This is a conversion case. Appellees sued appellant for the conversion of an automobile worth $125,000 which appellees won from appellant on the flip of a coin. The trial court entered judgment for appellees based upon jury findings of damages of $135,000, including $10,000 in exemplary damages. Ryno complains that the trial court erred in granting the appellees judgment because, at the time of the alleged conversion, Ryno owned the automobile and the judgment enforces a gambling contract.

We affirm the judgment of the trial court because the evidence is sufficient to prove that the Tyras owned the automobile at the time of its conversion and the Tyras' cause of action does not require enforcement of a gambling contract. In affirming the judgment of the trial court, we also overrule Ryno's points of error complaining of the sufficiency of evidence of the amount of damages and of the awarded exemplary damages.

Lee Tyra and Ryno testified, agreeing on most of the facts material to the points on appeal. At the time of the wager, Ryno owned Bavarian Motors, an automobile dealership in Fort Worth. On March 5, 1981, Tyra discussed with Ryno Tyra's purchase of a 1980 BMW M-1 which Ryno agreed to sell to Tyra for the price of $ 125,000. Tyra testified that Ryno proposed a double or nothing coin flip. Tyra agreed and won the coin flip whereupon, according to Tyra, Ryno handed Tyra the keys to the car, said, "It's yours," and handed Tyra the "German title" to the BMW. Tyra testified that on several occasions, he took the BMW into Bavarian Motors for repairs and servicing, and upon each occasion, it was returned to him, and Ryno never asked for a return of the BMW or payment for it. Ryno provided the Tyras with paper dealer's tags for use on the BMW because it could not be licensed for street use.

The German title was introduced into evidence but no translation was offered. However, a Texas Highway Department employee identified the German title as the only document accepted by his agency in issuing a Texas certificate of title. Ryno denied that the document he gave Tyra was a German title, and Tyra never obtained a Texas certificate of title to the BMW.

Ryno admitted that he proposed the coin flip; however, he testified that it was in jest and the parties to the bet each knew that they were in jest from the other's facial expressions. Ryno sold Bavarian Motors, and after the sale of the dealership, its representatives requested that Tyra loan the BMW for display at an auto show. After the show, the BMW was returned to Bavarian Motors' premises where it was taken by Ryno. An employee of Bavarian Motors called Tyra and told him the BMW had been stolen. Ryno admitted taking the car from Bavarian Motors without permission on February 8 or 9, 1982 and later selling it to a third party.

In addition to contending that the gamble was a jest, Ryno attempted by his testimony to tie the delivery of the BMW to Tyra as part of the consideration in a Canadian oil deal in which both he and the appellees were involved.

The jury's answers to the issues submitted to it included findings: that Ryno intended to transfer to Tyra all of Ryno's ownership interest in the BMW at the time he delivered the documents, keys and possession of the BMW to Tyra; that the appellees' damages for the conversion were $125,000; that Ryno had acted with a malicious and conscious disregard for the rights of the appellees; and that appellees be awarded $10,000 in exemplary damages.

In his third point of error, Ryno claims that the trial court's judgment is erroneous because the evidence shows him to be the owner of the BMW, precluding him from converting it from another. Ryno's points of error one, two, four, five, and six are various complaints that the trial court's judgment is erroneous because it enforces a gambling contract.

We overrule Ryno's third point of error because we find there was sufficient evidence to sustain the jury finding that Ryno intended to transfer to Tyra Ryno's ownership interest in the BMW at the time he delivered the documents, keys, and possession of the automobile to Tyra. See Floyd v. Patterson, 72 Tex. 202, 10 S.W. 526 (Tex. 1888). The elements necessary to establish a gift are delivery, acceptance, and intent. A gift is a transfer of property made voluntarily and gratuitously. Hilley v. Hilley, 161 Tex. 569, 342 S.W.2d 565, 569 (1961); Kiel v. Brinkman, 668 S.W.2d 926, 929 (Tex.App.  -- Houston [14th Dist.] 1984, no writ). Delivery and acceptance of the BMW are undisputed. After considering all the evidence with regard to Ryno's intent to deliver possession of the BMW to Tyra, we are not persuaded that the evidence in support of a jury finding is so weak or the evidence to the contrary so overwhelming that the finding should be set aside and a new trial ordered. See Garza v. Alviar, 395 S.W.2d 821, 823 (Tex. 1965).

We agree with appellant that his wager with Tyra was unenforceable. See Castilleja v. Camero, 414 S.W.2d 424, 427 (Tex. 1967). The trial court could not have compelled Ryno to honor his wager by delivering the BMW to appellees. However, Ryno did deliver the BMW to appellees and the facts incident to that delivery are sufficient to establish a transfer by gift of the BMW from Ryno to the Tyras.

We overrule Ryno's first, second, fourth, fifth, and sixth points of error because the jury finding of Ryno's intent to transfer ownership relieved the Tyras of relying upon a gambling contract as a basis of their cause of action for conversion. The Tyras are seeking not the enforcement of a gambling contract, but rather damages for conversion of  property determined by the jury to be that of appellees.

Ryno's seventh point of error complains that there was no finding of the value of the automobile at the time and place of conversion sufficient to sustain the judgment. In his argument under his seventh point, Ryno contends there was no proof of the automobile's market value. We disagree. The jury found that $125,000 would fairly and reasonably compensate the Tyras for their damages resulting from the conversion of the BMW. On cross-examination, Ryno qualified himself as one who could give an opinion as to the car's fair market value and testified that he thought it was worth $125,000 when he took it from the dealership after the auto show. An employee of Bavarian Motors testified that the automobile's value was $125,000. We find that in the absence of any contest of the automobile's value, it was unnecessary for the trial court to submit an issue on compensatory damages. Corpus Christi Nat. Bank v. Lowry, 662 S.W.2d 402 (Tex. App. -- Corpus Christi 1983, no writ). Further, the damage issue as submitted was sufficient, particularly in light of Ryno's failure to request any instructions or definitions in connection with the issue. Ryno's seventh point of error is overruled.

We overrule Ryno's eighth point of error which complains about the judgment award of exemplary damages because that point is based solely upon a claim that there is no finding of actual damages, an argument we have rejected in ruling on Ryno's seventh point of error.

The judgment of the trial court is affirmed.

W. O. LUCY AND J. C. LUCY v. A. H. ZEHMER AND IDA S. ZEHMER

Supreme Court of Virginia

196 Va. 493; 84 S.E.2d 516

November 22, 1954

JUDGES: Present, Eggleston, Buchanan, Miller, Smith and Whittle, JJ.  

BUCHANAN, J., delivered the opinion of the court.  

   This suit was instituted by W. O. Lucy and J. C. Lucy, complainants, against A. H. Zehmer and Ida S. Zehmer, his wife, defendants, to have specific performance of a contract by which it was alleged the Zehmers had sold to W. O. Lucy a tract of land owned by A. H. Zehmer in Dinwiddie county containing 471.6 acres, more or less, known as the Ferguson farm, for $50,000. J. C. Lucy, the other complainant, is a brother of W. O. Lucy, to whom W. O. Lucy transferred a half interest in his alleged purchase.

   The instrument sought to be enforced was written by A. H. Zehmer on December 20, 1952, in these words: "We hereby agree to sell to W. O. Lucy the Ferguson Farm complete for $50,000.00, title satisfactory to buyer," and signed by the defendants, A. H. Zehmer and Ida S. Zehmer.  

   The answer of A. H. Zehmer admitted that at the time mentioned W. O. Lucy offered him $50,000 cash for the farm, but that he, Zehmer, considered that the offer was made in jest; that so thinking, and both he and Lucy having had several drinks, he wrote out "the memorandum" quoted above and induced his wife to sign it; that he did not deliver the memorandum to Lucy, but that Lucy picked it up, read it, put it in his pocket, attempted to offer Zehmer $5 to bind the bargain, which Zehmer refused to accept, and realizing for the first time that Lucy was serious, Zehmer assured him that he had no intention of selling the farm and that the whole matter was a joke. Lucy left the premises insisting that he had purchased the farm.  

   Depositions were taken and the decree appealed from was entered holding that the complainants had failed to establish their right to specific performance, and dismissing their bill.  The assignment of error is to this action. . . . .

   W. O. Lucy, a lumberman and farmer, thus testified in substance: He had known Zehmer for fifteen or twenty years and had been familiar with the Ferguson farm for ten years.  Seven or eight years ago he had offered Zehmer $20,000 for the farm which Zehmer had accepted, but the agreement was verbal and Zehmer backed out.  On the night of December 20, 1952, around eight o'clock, he took an employee to McKenney, where Zehmer lived and operated a restaurant, filling station and motor court.  While there he decided to see Zehmer and again try to buy the Ferguson farm. He entered the restaurant and talked to Mrs. Zehmer until Zehmer came in.  He asked Zehmer if he had sold the Ferguson farm. Zehmer replied that he had not.  Lucy said, "I bet you wouldn't take $50,000.00 for that place." Zehmer replied, "Yes, I would too; you wouldn't give fifty." Lucy said he would and told Zehmer to write up an agreement to that  effect.  Zehmer took a restaurant check and wrote on the back of it, "I do hereby agree to sell to W. O. Lucy the Ferguson Farm for $50,000 complete." Lucy told him he had better change it to "We" because Mrs. Zehmer would have to sign it too.  Zehmer then tore up what he had written, wrote the agreement quoted above and asked Mrs. Zehmer, who was at the other end of the counter ten or twelve feet away, to sign it.  Mrs. Zehmer said she would for $50,000 and signed it.  Zehmer brought it back and gave it to Lucy, who offered him $5 which Zehmer refused, saying, "You don't need to give me any money, you got the agreement there signed by both of us."  

   The discussion leading to the signing of the agreement, said Lucy, lasted thirty or forty minutes, during which Zehmer seemed to doubt that Lucy could raise $50,000.  Lucy suggested the provision for having the title examined and Zehmer made the suggestion that he would sell it "complete, everything there," . . . . 

   Lucy took a partly filled bottle of whiskey into the restaurant with him for the purpose of giving Zehmer a drink if he wanted it.  Zehmer did, and he and Lucy had one or two drinks together.  Lucy said that while he felt the drinks he took he was not intoxicated, and from the way Zehmer handled the transaction he did not think he was either.  

   December 20 was on Saturday.  Next day Lucy telephoned to J. C. Lucy and arranged with the latter to take a half interest in the purchase and pay half of the consideration.  On Monday he engaged an attorney to examine the title.  The attorney reported favorably on December 31 and on January 2 Lucy wrote Zehmer stating that the title was satisfactory, that he was ready to pay the purchase price in cash and asking when Zehmer would be ready to close the deal. Zehmer replied by letter, mailed on January 13, asserting that he had never agreed or intended to sell.  

   Mr. and Mrs. Zehmer were called by the complainants as adverse witnesses. Zehmer testified in substance as follows:  

   He bought this farm more than ten years ago for $11,000.  He had had twenty-five offers, more or less, to buy it, including several from Lucy, who had never offered any specific sum of money.  He had given them all the same answer, that he was not interested in selling it.  On this Saturday night before Christmas it looked like everybody and his brother came by there to have a drink.  He took a good many drinks during the afternoon and had a pint of his own.  When he entered the restaurant around eight-thirty Lucy was there and he could see that he was "pretty high." He said to Lucy, "Boy, you got some good liquor, drinking, ain't you?" Lucy then offered him a drink.  "I was already high as a Georgia pine, and didn't have any more better sense than to pour another great big slug out and gulp it down, and he took one too."

   After they had talked a while Lucy asked whether he still had the Ferguson farm. He replied that he had not sold it and Lucy said, "I bet you wouldn't take $50,000.00 for it." Zehmer asked him if he would give $50,000 and Lucy said yes.  Zehmer replied, "You haven't got $50,000 in cash." Lucy said he did and Zehmer replied that he did not believe it.  They argued "pro and con for a long time," mainly about "whether he had $50,000 in cash that he could put up right then and buy that farm."  

   Finally, said Zehmer, Lucy told him if he didn't believe he had $50,000, "you sign that piece of paper here and say you will take $50,000.00 for the farm." He, Zehmer, "just grabbed the back off of a guest check there" and wrote on the back of it.  At that point in his testimony Zehmer asked to see what he had written to "see if I recognize my own handwriting." He examined the paper and exclaimed, "Great balls of fire, I got 'Firgerson' for Ferguson.  I have got satisfactory spelled wrong.  I don't recognize that writing if I would see it, wouldn't know it was mine."  

   After Zehmer had, as he described it, "scribbled this thing off," Lucy said, "Get your wife to sign it." Zehmer walked over to where she was and she at first refused to sign but did so after he told her that he "was just needling him [Lucy], and didn't mean a thing in the world, that I was not selling the farm." Zehmer then "took it back over there and I was still looking at the dern thing.  I had the drink right there by my hand, and I reached over to get a drink, and he said, 'Let me see it.' He reached and picked it up, and when I looked back again he had it in his pocket and he dropped a five dollar bill over there, and he said, 'Here is five dollars payment on it.'  I said, 'Hell no, that is beer and liquor talking.  I am not going to sell you the farm. I have told you that too many times before.'"  

   Mrs. Zehmer testified that when Lucy came into the restaurant he looked as if he had had a drink.  When Zehmer came in he took a drink out of a bottle that Lucy handed him.  She went back to help the waitress who was getting things ready for next day.  Lucy and Zehmer were talking but she did not pay too much attention to what they were saying.  She heard Lucy ask Zehmer if he had sold the Ferguson farm, and Zehmer replied that he had not and did not want to sell it. Lucy said, "I bet you wouldn't take $50,000 cash for that farm," and Zehmer replied, "You haven't got $50,000 cash." Lucy said, "I can get it." Zehmer said he might form a company and get it, "but you haven't got $50,000.00 cash to pay me tonight." Lucy asked him if he would put it in writing that he would sell him this farm. Zehmer then wrote on the back of a pad, "I agree to sell the Ferguson Place to W. O. Lucy for $50,000.00 cash." Lucy said, "All right, get your wife to sign it." Zehmer came back to where she was standing and said, "You want to put your name to this?" She said "No," but he said in an undertone, "It is nothing but a joke," and she signed it.  

   She said that only one paper was written and it said: "I hereby agree to sell," but the "I" had been changed to "We".  However, she said she read what she signed and was then asked, "When you read 'We hereby agree to sell to W. O. Lucy,' what did you interpret that to mean, that particular phrase?" She said she thought that was a cash sale that night; but she also said that when she read that part about "title satisfactory to buyer" she understood that if the title was good Lucy would pay $50,000 but if the title was bad he would have a right to reject it, and that that was her understanding at the time she signed her name.  

   On examination by her own counsel she said that her husband laid this piece of paper down after it was signed; that Lucy said to let him see it, took it, folded it and put it in his wallet, then said to Zehmer, "Let me give you $5.00," but Zehmer said, "No, this is liquor talking.  I don't want to sell the farm, I have told you that I want my son to have it.  This is all a joke." Lucy then said at least twice, "Zehmer, you have sold your farm," wheeled around and started for the door.  He paused at the door and said, "I  will bring you $50,000.00 tomorrow.  No, tomorrow is Sunday.  I will bring it to you Monday." She said you could tell definitely that he was drinking and she said to her husband, "You should have taken him home," but he said, "Well, I am just about as bad off as he is."  

   The waitress referred to by Mrs. Zehmer testified that when Lucy first came in "he was mouthy." When Zehmer came in they were laughing and joking and she thought they took a drink or two.  She was sweeping and cleaning up for next day.  She said she heard Lucy tell Zehmer, "I will give you so much for the farm," and Zehmer said, "You haven't got that much." Lucy answered, "Oh, yes, I will give you that much." Then "they jotted down something on paper and Mr. Lucy reached over and took it, said let me see it." He looked at it, put it in his pocket and in about a minute he left.  She was asked whether she saw Lucy offer Zehmer any money and replied, "He had five dollars laying up there, they didn't take it." She said Zehmer told Lucy he didn't want his money "because he didn't have enough money to pay for his property, and wasn't going to sell his farm." Both of them appeared to be drinking right much, she said.  

   She repeated on cross-examination that she was busy and paying no attention to what was going on.  She was some distance away and did not see either of them sign the paper.  She was asked whether she saw Zehmer put the agreement down on the table in front of Lucy, and her answer was this: "Time he got through writing whatever it was on the paper, Mr. Lucy reached over and said, 'Let's see it.' He took it and put it in his pocket," before showing it to Mrs. Zehmer.  Her version was that Lucy kept raising his offer until it got to $50,000.  

   The defendants insist that the evidence was ample to support their contention that the writing sought to be enforced was prepared as a bluff or dare to force Lucy to admit that he did not have $50,000; that the whole matter was a joke; that the writing was not delivered to Lucy and no binding contract was ever made between the parties.  

   It is an unusual, if not bizarre, defense.  When made to the writing admittedly prepared by one of the defendants and signed by both, clear evidence is required to sustain it.  

   [1] In his testimony Zehmer claimed that he "was high as a Georgia pine," and that the transaction "was just a bunch of two doggoned drunks bluffing to see who could talk the biggest and say the most." That claim is inconsistent with his attempt to testify in great detail as to what was said and what was done. . . . The record is convincing that Zehmer was not intoxicated to the extent of being unable to comprehend the nature and consequences of the instrument he executed, and hence that instrument is not to be invalidated on that ground. . . . .

   [2] The evidence is convincing also that Zehmer wrote two agreements, the first one beginning "I hereby agree to sell." Zehmer first said he could not  remember about that, then that "I don't think I wrote but one out." Mrs. Zehmer said that what he wrote was "I hereby agree," but that the "I" was changed to "We" after that night.  The agreement that was written and signed is in the record and indicates no such change.  Neither are the mistakes in spelling that Zehmer sought to point out readily apparent.  

   The appearance of the contract, the fact that it was under discussion for forty minutes or more before it was signed; Lucy's objection to the first draft because it was written in the singular, and he wanted Mrs. Zehmer to sign it also; the rewriting to meet that objection and the signing by Mrs. Zehmer; the discussion of what was to be included in the sale, the provision for the examination of the title, the completeness of the instrument that was executed, the taking possession of it by Lucy with no request or suggestion by either of the defendants that he give it back, are facts which furnish persuasive evidence that the execution of the contract was a serious business transaction rather than a casual, jesting matter as defendants now contend.

   On Sunday, the day after the instrument was signed on Saturday night, there was a social gathering in a home in the town of McKenney at which there were general comments that the sale had been made.  Mrs. Zehmer testified that on that occasion as she passed by a group of people, including Lucy, who were talking about the transaction, $50,000 was mentioned, whereupon she stepped up and said, "Well, with the high-price whiskey you were drinking last night you should have paid more.  That was cheap." Lucy testified that at that time Zehmer told him that he did not want to "stick" him or hold him to the agreement because he, Lucy, was too tight and didn't know what he was doing, to which Lucy replied that he was not too tight; that he had been stuck before and was going through with it.  Zehmer's version was that he said to Lucy: "I am not trying to claim it wasn't a deal on account of the fact the price was too low. If I had wanted to sell $50,000.00 would be a good price, in fact I think you would get stuck at $50,000.00." A disinterested witness testified that what Zehmer said to Lucy was that "he was going to let him up off the deal, because he thought he was too tight, didn't know what he was doing.  Lucy said something to the effect that 'I have been stuck before and I will go through with it.'"  

   [3] If it be assumed, contrary to what we think the evidence shows, that Zehmer was jesting about selling his farm to Lucy and that the transaction was intended by him to be a joke, nevertheless the evidence shows that Lucy did not so understand it but considered it to be a serious business transaction and the contract to be binding on the Zehmers as well as on himself.  The very next day he arranged with his brother to put up half the money and take a half interest in the land.  The day after that he employed an attorney to examine the title.  The next night, Tuesday, he was back at Zehmer's place and there Zehmer told him for the first time, Lucy said, that he wasn't going to sell and he told Zehmer, "You know you sold that place fair and square." After receiving the report from his attorney that the title was good he wrote to Zehmer that he was ready to close the deal.

   Not only did Lucy actually believe, but the evidence shows he was warranted in believing, that the contract represented a serious business transaction and a good faith sale and purchase of the farm.  

   In the field of contracts, as generally elsewhere, "We must look to the outward expression of a person as manifesting his intention rather than to his secret and unexpressed intention.  The law imputes to a person an intention corresponding to the reasonable meaning of his words and acts.'" . . . 

   At no time prior to the execution of the contract had Zehmer indicated to Lucy by word or act that he was not in earnest about selling the farm. . . . .

   The mental assent of the parties is not requisite for the formation of a contract.  If the words or other acts of one of the parties have but one reasonable meaning, his undisclosed intention is immaterial . . .  Restatement of the Law of Contracts, Vol. I, § 71, p. 74.

    . . . An agreement or mutual assent is of course essential to a valid contract but the law imputes to a person an intention corresponding to the reasonable meaning of his words and acts.  If his words and acts, judged by a reasonable standard, manifest an intention to agree, it is immaterial what may be the real but unexpressed state of his mind. . . .  So a person cannot set up that he was merely jesting when his conduct and words would warrant a reasonable person in believing that he intended a real agreement. . . . .  Whether the writing signed by the defendants and now sought to be enforced by the complainants was the result of a serious offer by Lucy and a serious acceptance by the defendants, or was a serious offer by Lucy and an acceptance in secret jest by the defendants, in either event it constituted a binding contract of sale between the parties.

   [4]  Defendants contend further, however, that even though a contract was made, equity should decline to enforce it under the circumstances. These circumstances have been set forth in detail above. . . . . There is in fact present in this case none of the grounds usually urged against specific performance.. . .

   The complainants are entitled to have specific performance of the contracts sued on.  The decree appealed from is therefore reversed and the cause is remanded for the entry of a proper decree requiring the defendants to perform the contract in accordance with the prayer of the bill.  

   Reversed and remanded.

Hadley v. Baxendale

(English case)

9 Exch. 141 (1854)
J. CROMPTON

At the trial before…it appeared that the plaintiffs carried on an extensive business as millers at Gloucester; and that, on the 11th of May, their mill was stopped by a breakage of the crank shaft by which the mill was worked.  The steamengine was manufactured by Messrs. Joyce & Co., the engineers, at Greenwich, and it became necessary to send the shaft as a pattern for a new one to Greenwich.  The facture was discovered on the 12th, and on the 13th the plaintiffs sent one of their servants to the office of the defendants, who are well-known carriers trading under the name of Pickford & Co., for the purpose of having the shaft carried to Greenwich.  The plaintiffs' servant told the clerk that the mill was stopped, and that the shaft must be sent immediately; and in answer to the inquiry when the shaft would be taken, the answer was, that if it was sent up by twelve o'clock any day, it would be delivered at Greenwich on the following day.  On the following day the shaft was taken by the defendants before noon, for the purpose of being conveyed to Greenwich…; at the same time the defendants' clerk was told that a special entry, if required, should be made to hasten its delivery.  The delivery of the shaft at Greenwich was delayed by some neglect; and the consequence was, that the plaintiffs did not receive the new shaft for several days after they would otherwise have done, and the working of their mill was thereby delayed, and they thereby lost the profits they would otherwise have received.

On the part of the defendants, it was objected that these damages were too remote, and that the defendants were not liable with respect to them.  The learned Judge left the case generally to the jury, which found a verdict with £25 damages beyond the amount paid into Court….

ALDERSON, B.

We think there ought to be a new trial in this case; but, in so doing, we deem it to be expedient and necessary to state explicitly the rule which the Judge, at the next trial, ought, in our opinion, to direct the jury to be governed by when they estimate the damages.

It is, indeed, of the last importance that we should do this; for, if the jury are left without any definite rule to guide them, it will, in such cases as these, manifestly lead to the greatest injustice….

Now we think the proper rule in such a case as the present is this; — Where two parties have made a contract which one of them has broken, the damages which the other party ought to receive in respect of such breach of contract should be such as may fairly and reasonably be considered either arising naturally, i.e., according to the usual course of things, from such breach of contract itself, or such as may reasonably be supposed to have been in the contemplation of both parties, at the time they made the contract, as the probable result of the breach of it.  Now, if the special circumstances under which the contract was actually made were communicated by the plaintiffs to the defendants, and thus known to both parties, the damages resulting from the breach of such a contract, which they would reasonably contemplate, would be the amount of injury which would ordinarily follow from a breach of contract under these special circumstances so known and communicated.  But, on the other hand, if these special circumstances were wholly unknown to the party breaking the contract, he, at the most, could only be supposed to have had in his contemplation the amount of injury which would arise generally, and in the great multitude of cases not affected by any special circumstances, from such a breach of contract.  For, had the special circumstances been known, the parties might have specially provided for the breach of contract by special terms as to the damages in that case; and of this advantage it would be very unjust to deprive them.  Now the above principles are those by which we think the jury ought to be guided in estimating the damages arising out of any breach of contract.  It is said, that other cases such as breaches of contract in the non-payment of money, or in the not making a good title to land, are to be treated as exceptions from this, and as governed by a conventional rule.  But as, in such cases, both parties must be supposed to be cognizant of that well-known rule, these cases may, we think, be more properly classed under the rule above enunciated as to cases under known special circumstances, because there both parties may reasonably be presumed to contemplate the estimation of the amount of damages according to the conventional rule.  Now, in the present case, if we are to apply the principles above laid down, we find that the only circumstances here communicated by the plaintiffs to the defendants at the time the contract was made, were, that the article to be carried was the broken shaft of a mill, and that the plaintiffs were the millers of that mill.  But how do these circumstances shew [sic] reasonably that the profits of the mill must be stopped by an unreasonable delay in the delivery of the broken shaft by the carrier to the third person?  Suppose the plaintiffs had another shaft in their possession put up or putting up at the time, and that they only wished to send back the broken shaft to the engineer who made it; it is clear that this would be quite consistent with the above circumstances, and yet the unreasonable delay in the delivery would have no effect upon the intermediate profits of the mill.  Or, again, suppose that, at the time of the delivery to the carrier, the machinery of the mill had been in other respects defective, then, also, the same results would follow.  Here it is true that the shaft was actually sent back to serve as a model for a new one, and that the want of a new one was the only cause of the stoppage of the mill, and that the loss of profits really arose from not sending down the new shaft in proper time, and that this arose from the delay in delivering the broken one to serve as a model.  But it is obvious that, in the great multitude of cases of millers sending off broken shafts to third persons by a carrier under ordinary circumstances, such consequences would not, in all probability, have occurred; and these special circumstances were here never communicated by the plaintiffs to the defendants.  It follows, therefore, that the loss of profits here cannot reasonably be considered such a consequence of the breach of contract as could have been fairly and reasonably contemplated by both the parties when they made this contract.  For such loss would neither have flowed naturally from the breach of this contract in the great multitude of such cases occurring under ordinary circumstances, nor were the special circumstances which, perhaps, would have made it a reasonable and natural consequence of such breach of contract, communicated to or known by the defendants.  The Judge ought, therefore, to have told the jury, that, upon the facts then before them, they ought not to take the loss of profits into consideration at all in estimating the damages…
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Creditor’s Rights
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 Appeal from the District Court of Cleveland County, Oklahoma Honorable Elvin J. Brown, Judge. Appellants appeal the sustaining of a motion for summary judgment in a conversion action. 

 DISPOSITION: AFFIRMED. 

 COUNSEL: Philip Warren Redwine, Norman, Oklahoma, for Appellant, Security National Bank and Trust Company of  Norman, a national banking corporation; Joe Hernandez, an individual; Hacienda Hernandez, Inc.; and Termplan Finance of  Oklahoma City, Inc. 

 McAfee, Taft, Mark, Bond, Rucks & Woodruff, by: John N. Hermes, Oklahoma City, Oklahoma, for Appellees, Robert B. Reisinger; James L. Cullins, Robert D. Reisinger; and J. P. Davis d/b/a Skyland Developers; Skyland Self Storage Warehouse; Norman Self Storage Warehouse; and Friendly National Bank of Oklahoma City, Oklahoma. 

 JUDGES: Hodges, J., wrote the opinion. All the Justices concur. 

 OPINION:   This is an appeal from the entry of summary judgment by the trial court in a conversion action brought by Security National Bank & Trust Co. of Norman and Termplan Finance of Oklahoma City, Inc. [secured creditors], Joe Hernandez, and Hacienda Hernandez, Inc. [lessee], against Robert B. Reisinger; James L. Cullins; Robert D. Reisinger, and J. P. Davis d/b/a Skyland Developers; Skyland Self Storage Warehouse; Norman Self Storage Warehouse [lessors]; and Friendly National Bank of Oklahoma City, Oklahoma. 

 On December 22, 1976, Skyland Developers, as lessor, entered into a lease agreement to rent a storage place at the Norman Self Storage Warehouse. The lease was signed Hacienda Hernandez of Norman, Inc., as lessee, "by Joe Hernandez." The rent was payable on a monthly basis. After the lessee failed to pay the rent for the months of February and March, 1977, a certified letter was mailed to the address listed for Hacienda Hernandez of Norman, Inc., on the lease, requesting the overdue rent. No response or payment was received. A second notice was then sent on March 29, 1977, informing Hacienda Hernandez of Norman that if the rent was not paid by April 4, 1977, the articles inside the locker would be sold for the overdue rent. Again, no payment was received. The property was sold on April 14, 1977, for $79.50 to a person who routinely dropped by to see if any property was for sale. The appellants filed suit against the lessors asserting that the sale constituted a conversion of their property, and sought compensatory and punitive damages. The appellees' motion for summary judgment was sustained on September 6, 1978, and the appellants appealed. 

 The determinative questions on appeal are whether a sale of goods pursuant to a statutory lien under 42 O.S. 1971 § 91 has priority over a perfected security interest, and if the notice of the sale given to the appellants was sufficient.

 I 

 Two corporations, Hacienda Hernandez, Inc., and Hacienda Hernandez of Norman, Inc., in addition to Joe Hernandez, an individual, are inextricably intertwined in this matter. The Corporations operate several Mexican food restaurants, and Joe Hernandez is president of both corporations. The rental agreement stated that Hacienda Hernandez of Norman, Inc was lessee, and this corporation paid the rent for the storage locker. However, Hacienda Hernandez of Norman is not a party to this action. Hacienda Hernandez, Inc. and Joe Hernandez are parties. 

 Security National Bank and Trust Company of Norman and Termplan Finance Company had filed financing statements covering some of the items in Oklahoma County and, therefore, claimed security interests in the goods. The debtors are listed on the financing statements as Hacienda Hernandez, Inc. and Joe Hernandez. Hacienda Hernandez of Norman, Inc. is designated on neither of the financing statements as a debtor. When Joe Hernandez, acting for Hacienda Hernandez of Norman, stored the items in the rented space, a statutory lien was imposed on these goods in favor of the lessors by operation of law. The contested issue, is the determination of lien priority ( the perfected secured interest vs. the statutory lien. 

 Pursuant to 12A O.S. 1971 § 9-310, a person who furnishes goods or services to another may have a lien upon the goods in his possession.  [“When a person in the ordinary course of his business furnishes services or materials with respect to goods subject to a security interest, a lien upon goods in the possession of such person given by statute or rule of law . . takes priority over a perfected security interest unless the lien is statutory and the statue expressly provides otherwise.”]

 If these goods are subject to a security interest, his lien takes priority over the security interest unless the lien

 is statutory and the statute expressly provides otherwise. A statutory lien has priority over a security interest unless the statute expressly provides that the statutory lien does not have priority. Title 42 O.S. 1971 § 91 does not mention whether liens created thereunder have priority over security  interests. However, it has been held that possessory liens created pursuant to this section have priority over secured parties.  This rule has been followed in Oklahoma, and in other jurisdictions.

 II 

 The lessee and the secured creditors assert that the lessor had a duty to discover if the property in the storage locker was subject to a perfected security interest by checking the records in the office of the Oklahoma County Clerk, where the financing statements were filed in Oklahoma County as required by the Uniform Commercial Code.  It was admitted that no records were checked before the property was sold, either in Cleveland or Oklahoma Counties. Even if the records had been checked, no record would have been found listing Hacienda Hernandez of Norman, Inc., as a debtor.  The failure of the lessor to inspect these records did not prejudice the lessee or the secured creditors. 

 III 

 It is contended by the lessee and the secured creditors that they did not receive notice of the foreclosure sale. Section 91 is quite specific regarding the notice requirements of a foreclosure sale. Even though the mailed notices were returned to the lessor, they were mailed to the last known address of the lessee as required by statute.  The lessee admitted that the mail at Hacienda Hernandez of Norman, Inc., ceased to be picked up, and that no forwarding address was given to the post office.  We find the notice was proper. 

 There is no controversy as to the matters appealed from.  The entry for summary judgment is, therefore, affirmed. 

 ALL THE JUSTICES CONCUR.

IX.
Bankruptcy

MARGARET KAWAAUHAU, ET VIR , PETITIONERS v. PAUL W. GEIGER 

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE EIGHTH CIRCUIT 

United State Supreme Court 

No. 97-115 

(March 3, 1998)

JUSTICE GINSBURG delivered the opinion of the Court. 

Section 523(a)(6) of the Bankruptcy Code provides that a debt "for willful and malicious injury by the debtor to another" is not dischargeable. 11 U.S.C. § 523(a)(6). The question before us is whether a debt arising from a medical malpractice judgment, attributable to negligent or reckless conduct, falls within this statutory exception. We hold that it does not and that the debt is dischargeable. 

I 

In January 1983, petitioner Margaret Kawaauhau sought treatment from respondent Dr. Paul Geiger for a foot injury. Geiger examined Kawaauhau and admitted her to the hospital to attend to the risk of infection resulting from the injury. Although Geiger knew that intravenous penicillin would have been more effective, he prescribed oral penicillin, explaining in his testimony that he understood his patient wished to minimize the cost of her treatment. 

Geiger then departed on a business trip, leaving Kawaauhau in the care of other physicians, who decided she should be transferred to an infectious disease specialist. When Geiger returned, he canceled the transfer and discontinued all antibiotics because he believed the infection had subsided. Kawaauhau's condition deteriorated over the next few days, requiring the amputation of her right leg below the knee. 

Kawaauhau, joined by her husband Solomon, sued Geiger for malpractice. After a trial, the jury found Geiger liable and awarded the Kawaauhaus approximately $355,000 in damages.1 Geiger, who carried no malpractice insurance, 2 moved to Missouri, where his wages were garnished by the Kawaauhaus. Geiger then petitioned for bankruptcy. The Kawaauhaus requested the Bankruptcy Court to hold the malpractice judgment nondischargeable on the ground that it was a debt "for willful and malicious injury" excepted from discharge by 11 U.S.C. § 523(a)(6). The Bankruptcy Court concluded that Geiger's treatment fell far below the appropriate standard of care and therefore ranked as "willful and malicious." Accordingly, the Bankruptcy Court held the debt nondischargeable. . . .In an unpublished order, the District Court affirmed. 

A three-judge panel of the Court of Appeals for the Eighth Circuit reversed, 93 F. 3d 443 (1996), and a divided en banc court adhered to the panel's position, 113 F. 3d 848 (1997) (en banc). Section 523(a)(6)'s exemption from discharge, the en banc court held, is confined to debts "based on what the law has for generations called an intentional tort." Id. , at 852.  On this view, a debt for malpractice, because it is based on conduct that is negligent or reckless, rather than intentional, remains dischargeable. 

The Eighth Circuit acknowledged that its interpretation of §523(a)(6) diverged from previous holdings of the Sixth and Tenth Circuits. . .  We granted certiorari to resolve this conflict, 521 U. S. ___ (1997), and now affirm the Eighth Circuit's judgment. 

II 

Section 523(a)(6) of the Bankruptcy Code provides:

"(a) A discharge under Section 727, 1141, 1228(a), 1228(b), or 1328(b) of this title does not discharge an individual debtor from any debt. . . . . 

"(6) for willful and malicious injury by the debtor to another entity or to the property of another entity." 

The Kawaauhaus urge that the malpractice award fits within this exception because Dr. Geiger intentionally rendered inadequate medical care to Margaret Kawaauhau that necessarily led to her injury. According to the Kawaauhaus, Geiger deliberately chose less effective treatment because he wanted to cut costs, all the while knowing that he was providing substandard care. Such conduct, the Kawaauhaus assert, meets the "willful and malicious" specification of §523(a)(6). 

We confront this pivotal question concerning the scope of the "willful and malicious injury" exception: Does §523(a)(6)'s compass cover acts, done intentionally, 3 that cause injury (as the Kawaauhaus urge), or only acts done with the actual intent to cause injury (as the Eighth Circuit ruled)? The words of the statute strongly support the Eighth Circuit's reading. 

The word "willful" in (a)(6) modifies the word "injury," indicating that nondischargeability takes a deliberate or intentional injury , not merely a deliberate or intentional act that leads to injury. Had Congress meant to exempt debts resulting from unintentionally inflicted injuries, it might have described instead "willful acts that cause injury." Or, Congress might have selected an additional word or words, i.e. , "reckless" or "negligent," to modify "injury." Moreover, as the Eighth Circuit observed, the (a)(6) formulation triggers in the lawyer's mind the category "intentional torts," as distinguished from negligent or reckless torts. Intentional torts generally require that the actor intend "the consequences of an act," not simply "the act itself."  Restatement (Second) of Torts §8A, comment a, p. 15 (1964) (emphasis added).

The Kawaauhaus' more encompassing interpretation could place within the excepted category a wide range of situations in which an act is intentional, but injury is unintended, i.e. , neither desired nor in fact anticipated by the debtor. Every traffic accident stemming from an initial intentional act-for example, intentionally rotating the wheel of an automobile to make a left-hand turn without first checking oncoming traffic-could fit the description.  A "knowing breach of contract" could also qualify. A construction so broad would be incompatible with the "well-known" guide that exceptions to discharge "should be confined to those plainly expressed." 

Furthermore, "we are hesitant to adopt an interpretation of a congressional enactment which renders superfluous another portion of that same law."   Reading §523(a)(6) as the Kawaauhaus urge would obviate the need for §523(a)(9), which specifically exempts debts "for death or personal injury caused by the debtor's operation of a motor vehicle if such operation was unlawful because the debtor was intoxicated from using alcohol, a drug, or another substance."

The Kawaauhaus heavily rely on Tinker v. Colwell, 193 U.S. 473 (1904), which presented this question: Does an award of damages for "criminal conversation" survive bankruptcy under the 1898 Bankruptcy Act's exception from discharge for judgments in civil actions for " 'willful and malicious injuries to the person or property of another' "? Id. , at 480. The Tinker Court held such an award a nondischargeable debt. The Kawaauhaus feature certain statements in the Tinker opinion, in particular: "[An] act is willful . . . in the sense that it is intentional and voluntary" even if performed "without any particular malice," id. , at 485; an act that "necessarily causes injury and is done intentionally, may be said to be done willfully and maliciously, so as to come within the [bankruptcy discharge] exception," id. , at 487. . . .

The exposition in the Tinker opinion is less than crystalline. Counterbalancing the portions the Kawaauhaus emphasize, the Tinker Court repeatedly observed that the tort in question qualified in the common law as trespassory. Indeed, it ranked as "trespass vi et armis ."  Criminal conversation, the Court noted, was an action akin to a master's "action of trespass and assault . . . for the battery of his servant," id. , at 482. Tinker thus placed criminal conversation solidly within the traditional intentional tort category, and we so confine its holding. That decision, we clarify, provides no warrant for departure from the current statutory instruction that, to be nondischargeable, the judgment debt must be "for willful and malicious injury ."

Subsequent decisions of this Court are in accord with our construction. . . . Negligent or reckless acts, the Court held, do not suffice to establish that a resulting injury is "wilful and malicious." 

Finally, the Kawaauhaus maintain that, as a policy matter, malpractice judgments should be excepted from discharge, at least when the debtor acted recklessly or carried no malpractice insurance. Congress, of course, may so decide. But unless and until Congress makes such a decision, we must follow the current direction §523(a)(6) provides. * * * 

We hold that debts arising from recklessly or negligently inflicted injuries do not fall within the compass of §523(a)(6). For the reasons stated, the judgment of the Court of Appeals for the Eighth Circuit is Affirmed. 

[image: image1]
Footnotes 

Footnote 1:
The jury awarded Margaret Kawaauhau $203,040 in special damages and $99,000 in general damages. In re Geiger , 172 B. R. 916, 919 (Bkrtcy. Ct. ED Mo. 1994). In addition, the jury awarded Solomon Kawaauhau $18,000 in general damages for loss of consortium and $35,000 for emotional distress. Ibid. 

Footnote 2:
Although the record is not clear on this point, it appears that Dr. Geiger was not required by state law to carry medical malpractice insurance. See Tr. of Oral Arg. 19. 

Footnote 3:
The word "willful" is defined in Black's Law Dictionary as "voluntary" or "intentional." Black's Law Dictionary 1434 (5th ed. 1979). Consistently, legislative reports note that the word "willful" in §523(a)(6) means "deliberate or intentional." See S. Rep. No. 95-989, p. 79 (1978); H. R. Rep. No. 95-595, p. 365 (1977).

In re: JOHNS-MANVILLE CORPORATION, et al., Debtors

In Proceedings for

Reorganization Under Chapter 11

UNITED STATES BANKRUPTCY COURT FOR THE SOUTHERN DISTRICT OF NEW YORK

36 B.R. 727

January 23, 1984

JUDGE: Hon. Burton R. Lifland, U.S. Bankruptcy Judge.

DECISION AND ORDER ON MOTIONS TO DISMISS MANVILLE'S CHAPTER 11 PETITION

I. Background and Issues Presented

Whether an industrial enterprise in the United States is highly successful is often gauged by its "membership" in what has come to be known as the "Fortune 500". Having attained this measure of financial achievement, Johns-Manville Corp. and its affiliated companies (collectively referred to as "Manville") were deemed a paradigm of success in corporate America by the financial community. Thus, Manville's filing for protection under Chapter 11 of Title 11 of the United States Code ("the Code or the Bankruptcy Code") on August 26, 1982 ("the filing date") was greeted with great surprise and consternation on the part of some of its creditors and other corporations that were being sued along with Manville for injuries caused by asbestos exposure. As discussed at length herein, Manville submits that the sole factor necessitating its filing is the mammoth problem of uncontrolled proliferation of asbestos health suits brought against it because of its substantial use for many years of products containing asbestos which injured those who came into contact with the dust of this lethal substance. According to Manville, this current problem of approximately 16,000 lawsuits pending as of the filing date is compounded by the crushing economic burden to be suffered by Manville over the next 20-30 years by the filing of an even more staggering number of suits by those who had been exposed but who will not manifest the asbestos-related diseases until some time during this future period ("the future asbestos claimants"). Indeed, approximately 6,000 asbestos health claims are estimated to have arisen in only the first 16 months since the filing date.  This burden is further compounded by the insurance industry's general disavowal of liability to Manville on policies written for this very purpose. . .  

It is the propriety of the filing by Manville which is the subject of the instant decision. . .  

Because none of these motions can go forward before the issuance of a decision regarding the threshold challenge to the Chapter 11 cases, the resolution of these motions has been suspended and they are currently scheduled for post decisional consideration. Manville has opposed all four dismissal motions and has been joined in opposition to them by the Unofficial Committee of School Creditors and the Equity Holders Committee. The Unsecured Creditors Committee has filed a brief "in response" to the motions which advocates denial of the motions. . . .

Mindful that there is no insolvency requirement for Chapter 11 debtor status, the issue presented for determination by this Court is whether these allegations of error by the Asbestos Committee, even egregious error, in over-calculation of Manville's financial problems are relevant to establish the kind of bad faith in the sense of an abuse of this Court's jurisdiction which will vitiate the filing of a Chapter 11 petition. This opinion will thus elucidate whether the tomes of material submitted by the Asbestos Committee defeat the essential fact that as of August 26, 1982 Manville is a real company with real debt, real creditors and a compelling need to reorganize in order to meet these obligations. . . . 

II. Discussion of Law

A. General Eligibility Requirements for Chapter 11 Status

The motions to dismiss Manville's petition filed by the Asbestos Committee, GAF, Whitman, and the Codefendants must be denied. Preliminarily, it must be stated that there is no question that Manville is eligible to be a debtor under the Code's statutory requirements. Section 109 of the Code contains its eligibility requirements and provides in pertinent part:

     (a) Notwithstanding any other provision of this section, only a

     person that resides in the United States, or has a domicile, a

     place of business, or property in the United States, or a

     municipality, may be a debtor under this title

     (b) A person may be a debtor under Chapter 7 of this title only

     if such person is not --

          (1) a railroad;

          (2) a domestic insurance company, bank, savings bank,

          cooperative bank, savings and loan association,

          building and loan association, homestead association,

          or credit union; or

          (3) a foreign insurance company, bank, savings

          bank, cooperative bank, savings and loan association,

          building and loan association, homestead association,

          or credit union, engaged in such business in the United

          States.

          (d) Only a person that may be a debtor under Chapter 7

          of this title, except a stockbroker or commodity

          broker, and a railroad may be a debtor under Chapter 11

          of this title.

Clearly, Manville meets the requirements . . under all chapters of the Code . . .

Moreover, it should also be noted that neither Section 109 nor any other provision relating to voluntary  petitions by companies contains any insolvency requirement.  . . . This is in striking contrast to the requirement of insolvency contained in Code Section 303 with regard  to the commencement of involuntary cases. Code Section 303(h) provides in pertinent part:

    [T]he court shall order relief against the debtor in an

     involuntary case . . . . only if -- (1) the debtor is generally not paying such debtor's debts as

     they become due . . . .

In contrast, Code Section 301 provides:

     A voluntary case under a chapter of this title is commenced by

     the filing with the bankruptcy court of a petition under such

     chapter by an entity that may be a debtor under such chapter. The

     commencement of a voluntary case under a chapter of this

     title constitutes an order for relief under such chapter. . . 

Accordingly, it is abundantly clear that Manville has met all of the threshold eligibility requirements for filing a voluntary petition under the Code. This Court will  now turn to the issue of whether any of the movants have demonstrated sufficient "cause" pursuant to Code Section 1112(b) to warrant the dismissal of Manville's petition.

C. The Motion to Dismiss Filed by The Asbestos Committee

The motion to dismiss the petition filed by the Asbestos Committee must also be denied.  The Asbestos Committee premises its motion to dismiss the petition on what it contends is Manville's "bad faith" in filing for protection under Chapter 11. . . . And, in its papers in support of that motion to dismiss, the Asbestos Committee states: "These Chapter 11 cases were filed in bad faith, are an abuse of the provisions of Chapter 11 and an imposition on this Court's jurisdiction and should therefore be dismissed without further delay".

Because the allegations of the Asbestos Committee are not supported by concrete facts and thus do not rebut the essential fact that Manville is a real company with a substantial amount of real debt and real creditors clamoring to enforce this real debt, the Asbestos Committee has not sustained its burden of demonstrating sufficient fraud to vitiate the filing ab initio. On balance, the inferences to be drawn from submissions by both Manville and the Asbestos Committee seem to favor Manville. . . .

Manville was advised by Robert O.F. Bixby of the Price Waterhouse accounting firm that it was necessary to book a $1.9 billion reserve for contingent liability according to the accrual principle in FASB-5.  On balance, Manville's decision to follow this advice was neither unreasonable, illogical, nor in any sense fraudulent. The Asbestos Committee has submitted no convincing evidence countering the necessity to book this reserve. . .  The debtor also has submitted, and this Court agrees, that whether a company should accrue for a contingent liability cannot be answered simply. It is a question to be considered within the professional judgment of the accountant. Thus, the burden of rebutting that judgment is great.

Therefore, on balance, the Asbestos Committee has failed to sustain its burden of proof of fraud as to either the magnitude of the reserve to be booked or the necessity of so booking this reserve. . . .

It is this Court's belief that there is no strict and absolute "good faith" predicate to filing a Chapter 11 petition.  This Court, along with others, has opined that the concept of good faith is an elastic one which can be read into the statute on a limited ad hoc basis.

Clearly, none of the justifications for declaring an abuse of the jurisdiction of the bankruptcy court announced by these courts are present in the Manville case. In Manville, it is undeniable that there has been no sham or hoax perpetrated on the Court in that Manville is a real business with real creditors in pressing need of economic reorganization. 

In short, there was justification for Manville to elect a course contemplating a viable court-supervised rehabilitation of the real debt owed by Manville to its real creditors. Manville's filing did not in the appropriate sense abuse the jurisdiction of this Court . . . .

IV. Conclusion

For the reasons set forth above  . . ., all four of the motions to dismiss the Manville petition are denied in their entirety.

It is SO ORDERED.

X.
Environmental Law

JAMES E. O'NEIL, In His Capacity As Attorney General For The State Of Rhode

Island, Plaintiff, Appellee, v. WARREN V. PICILLO, SR., ET AL., Defendants,

Appellees. AMERICAN CYANAMID COMPANY and ROHM & HAAS COMPANY, Defendants,

Appellants

No. 88-1551

UNITED STATES COURT OF APPEALS FOR THE FIRST CIRCUIT

883 F.2d 176

August 21, 1989

Appeals from the United States District Court for the District of Rhode Island, Hon. Raymond J. Pettine, Senior U.S. District Judge.

JUDGES: Campbell, Chief Judge, Coffin, Senior Circuit Judge, and Fuste, District Judge.

OPINION BY: COFFIN, Senior Circuit Judge.

In July of 1977, the Picillos agreed to allow part of their pig farm in Coventry, Rhode Island to be used as a disposal site for drummed and bulk waste. That decision proved to be disastrous. Thousands of barrels of hazardous waste were dumped on the farm, culminating later that year in a monstrous fire ripping through the site. In 1979, the state and the Environmental Protection Agency (EPA) jointly undertook to clean up the area. What they found, in the words of the district court, were massive trenches and pits "filled with free-flowing, multi-colored, pungent liquid wastes" and thousands of "dented and corroded drums containing a veritable potpourri of toxic fluids." . . .

This case involves the State of Rhode Island's attempt to recover the clean-up costs it incurred between 1979 and 1982 and to hold responsible parties liable for all future costs associated with the site.  The state's complaint originally named thirty-five defendants, all but five of whom eventually entered into settlements totaling $ 5.8 million, the money to be shared by the state and EPA. After a month-long bench trial, the district court, in a thorough and well reasoned opinion, found three of the remaining five companies jointly and severally liable under section 107 of the Comprehensive Environmental Response, Compensation, and Liability Act of 1980, 42 U.S.C. § 9601 et seq. ("CERCLA") for all of the State's past clean-up costs not covered by settlement agreements, as well as for all costs that may become necessary in the future. The other two defendants obtained judgments in their favor, the court concluding that the state had failed to prove that the waste attributed to those companies was "hazardous," as that term is defined under the Act.

Two of the three companies held liable at trial, American Cyanamid and Rohm and Haas, have taken this appeal. Both are so called "generators" of waste, as opposed to transporters or site owners.  . . . Neither takes issue with the district court's finding that some of their waste made its way to the Picillo site. Rather, they contend that their contribution to the disaster was insubstantial and that it was, therefore, unfair to hold them jointly and severally liable for all of the state's past expenses not covered by settlements.  . . . Finally, they argue that the Act should not be applied retroactively. . . . After a careful review of the record, we conclude that none of these arguments suffices to warrant reversal of the judgment below.

Joint and Several Liability:   Statutory Background 

It is by now well settled that Congress intended that the federal courts develop a uniform approach governing the use of joint and several liability in CERCLA actions.  The rule adopted by the majority of courts, and the one we adopt, is based on the Restatement (Second) of Torts: damages should be apportioned only if the defendant can demonstrate that the harm is divisible. . . 

The practical effect of placing the burden on defendants has been that responsible parties rarely escape joint and several liability, courts regularly finding that where wastes of varying (and unknown) degrees of toxicity and migratory potential commingle, it simply is impossible to determine the amount of environmental harm caused by each party. . . It has not gone unnoticed that holding defendants jointly and severally liable in such situations may often result in defendants paying for more than their share of the harm. . . .  Nevertheless, courts have continued to impose joint and several liability on a regular basis, reasoning that where all of the contributing causes cannot fairly be traced, Congress intended for those proven at least partially culpable to bear the cost of the uncertainty. . . . 

In enacting the Superfund Amendments and Reauthorization Act of 1986 ("SARA"), Congress had occasion to examine this case law.  Rather than add a provision dealing explicitly with joint and several liability, it chose to leave the issue with the courts, to be resolved as it had been -- on a case by case basis . . Congress did, however, add two important provisions designed to mitigate the harshness of joint and several liability.  First, the 1986 Amendments direct the EPA to offer early settlements to defendants who the Agency believes are responsible for only a small portion of the harm, so-called de minimis settlements. fn1   Second, the Amendments provide for a statutory cause of action in Contribution, codifying what most courts had concluded was implicit in the 1980 Act. See § 113(f)(1). Under this section, courts "may allocate response costs among liable parties using such equitable factors as the court determines are appropriate." We note that appellants already have initiated a contribution action against seven parties before the same district court judge who heard this case.

While a right of contribution undoubtedly softens the blow where parties cannot prove that the harm is divisible, it is not a complete panacea since it frequently will be difficult for defendants to locate a sufficient number of additional, solvent parties. Moreover, there are significant transaction costs involved in bringing other responsible parties to court. If it were possible to locate all responsible parties and to do so with little cost, the issue of joint and several liability obviously would be of only marginal significance. We, therefore, must examine carefully appellants' claim that they have met their burden of showing that the harm in this case is divisible.

Divisibility

The district court issued two rulings on joint and several liability.  First, the court held appellants jointly and severally liable for all of the state's past costs not covered by settlements, roughly $1.4 million including prejudgment interest. According to appellants, this money was spent exclusively on "removal" costs or "surface cleanup" (e.g., sampling the waste, contacting responsible parties, and ultimately, removing the barrels and contaminated soil), and not on remedying the alleged damage to groundwater and other natural resources ("remedial" costs). . . . 

I. Past Costs

Appellants begin by stressing that the state's past costs involved only surface cleanup.  They then argue that because it was possible to determine how many barrels of waste they contributed to the site, it is also possible to determine what proportion of the state's removal expenses are attributable to each of them simply by estimating the cost of excavating a single barrel.  The EPA advances two reasons why this approach is incorrect.  First, it claims that it was not possible to determine how many barrels were traceable to appellants, nor was it possible to determine how much of the contaminated soil removed by the state was attributable to each appellant, and therefore, that it is impossible to apportion the state's removal costs.  Second, it argues that even if it were possible to determine what proportion of the state's removal costs are attributable to appellants, joint and several liability still would have been proper because the "harm to be apportioned is not the cost but the environmental contamination that prompts the response action."...  

[W]e choose not to resolve the issue in this case. Had appellants met their burden of showing that the costs actually incurred by the state were capable of apportionment, we would have had no choice but to address the EPA's theory.  But because we do not believe appellants have done so, we can, and do, choose to leave the question for another day. We turn now to the EPA's first contention that the state's removal costs are not capable of apportionment. 

Removal Costs

. . . . In light of the fact that most of the waste could not be identified, and that the appellants, and not the government, had the burden to account for all of this uncertainty, we think it plain that the district court did not err in holding them jointly and severally liable for the state's past removal costs. Perhaps in this situation the only way appellants could have demonstrated that they were limited contributors would have been to present specific evidence documenting the whereabouts of their waste at all times after it left their facilities.  But far from doing so, appellants deny all knowledge of how their waste made its way to the site.   Moreover, the government presented evidence that much of Rohm and Haas' waste found at the site came from its laboratory in Spring House, Pennsylvania and that during the relevant years, this lab generated over two thousand drums of waste, all of which were consigned to a single transporter. n3  Under these circumstances, where Rohm and Haas was entrusting substantial amounts of waste to a single transporter who ultimately proved unreliable, we simply cannot conclude, absent evidence to the contrary, that only a handful of the 2,000 or more barrels reached the site.

II. Future Liability

The district court held appellants jointly and severally liable for all further removal costs taken by the state, as well as for all necessary remedial actions. Appellants . . . contend that it was improper to hold them liable for future remedial action because the state has not shown that such work will ever be needed.  They do not claim, however, that if remedial action is shown to be necessary, it would be a mistake to assume that their waste contributed to the damage. We see no problem with the court giving the state (and EPA) time to conduct further tests. If after conducting the necessary tests, the government concludes that there was in fact no harm to the area's groundwater, then appellants will have nothing to worry about. Moreover, the district court ruled that under section 107 of the Act, the state may take only such measures as are cost-efficient. Appellants, therefore, will have an opportunity to challenge the state's chosen remedial measures at the appropriate time.

Conclusion

Appellants have argued ably that they should not have been held jointly and severally liable. In the end, however, we think they have not satisfied the stringent burden placed on them by Congress. As to all other issues, we affirm substantially for the reasons set out by the district court. fn2  Appellants should now move on to their contribution action where their burden will be reduced and the district court will be free to allocate responsibility according to any combination of equitable factors it deems appropriate.  Indeed, there might be no reason for the district court to place any burden on appellants.  If the defendants in that action also cannot demonstrate that they were limited contributors, it is not apparent why all of the parties could not be held jointly and severally liable.  However, we leave this judgment to the district court. . . . 

Affirmed.

Costs to appellees.

Footnotes:

fn1    Appellants apparently were offered settlements, but chose instead to try this case. 

fn2   One of these other issues concerns the constitutionality of applying CERCLA retroactively. The district court held that CERCLA may be applied to pre-enactment conduct.  Appellants contend, however, that even if the statute may be applied to pre-enactment conduct, it may not be applied constitutionally to pre-enactment costs incurred by the government . . . We disagree and find persuasive the Eighth Circuit's reasoning in United States v. Northeastern Pharmaceutical & Chemical Co., 810 F.2d 726, 734-37 (8th Cir. 1986) (citing cases).

XI.
Intellectual Property

COMEDY III PRODUCTIONS, INC., Plaintiff and Respondent, v. GARY SADERUP, INC., et al., Defendants and Appellants.

SUPREME COURT OF CALIFORNIA

25 Cal. 4th 387; 21 P.3d 797

April 30, 2001, Filed

PRIOR HISTORY:  Superior Court of California, Los Angeles County. Court of Appeal of California, Second Appellate District, Division Two. 

DISPOSITION: The judgment of the Court of Appeal is affirmed. 

JUDGES:   MOSK, J. CONCUR: GEORGE, C. J., KENNARD, J., BAXTER, J., WERDEGAR, J., CHIN, J., BROWN, J. 

OPINION BY: MOSK 

A California statute grants the right of publicity to specified successors in interest of deceased celebrities, prohibiting any other person from using a celebrity's name, voice, signature, photograph, or likeness for commercial purposes without the  consent of such successors.   The United States Constitution prohibits the states from abridging, among other fundamental rights, freedom of speech. (U.S. Const., 1st and 14th Amends.)  In the case at bar we resolve a conflict between these two provisions.  The Court of Appeal concluded that the lithographs and silkscreened T-shirts in question here received no First Amendment protection simply because they were reproductions rather than original works of art.  As will appear, this was error: reproductions are equally entitled to First Amendment protection.  We formulate instead what is essentially a balancing test between the First Amendment and the right of publicity based on whether the work in question adds significant creative elements so as to be transformed into something more than a mere celebrity likeness or imitation.  Applying this test to the present case, we conclude that there are no such creative elements here and that the right of publicity prevails.  On this basis, we will affirm the judgment of the Court of Appeal. 

 I. The Statute 

 In this state the right of publicity is both a statutory and a common law right. The statutory right originated in Civil Code section 3344 (hereafter section 3344), enacted in 1971, authorizing recovery of damages by any living person whose name, photograph, or likeness has been used for commercial purposes without his or her consent.  Eight years later, we also recognized a common law right of publicity, which the statute was said to complement.  But because the common law right was derived from the law of privacy, we held that the cause of action did not survive the death of the person whose identity was exploited and was not descendible to his or her heirs or assignees. 

In 1984 the Legislature enacted an additional measure on the subject, creating a second statutory right of publicity that was descendible to the heirs and assignees of deceased persons.  The statute was evidently modeled on section 3344: many of the key provisions of the two statutory schemes were identical.  The 1984 measure is the statute in issue in the case at bar.  At the time of trial and while the appeal was pending before the Court of Appeal, the statute was numbered section 990 of the Civil Code. 

Section 990 declares broadly that "Any person who uses a deceased personality's name, voice, signature, photograph, or likeness, in any manner, on or in products, merchandise, or goods, or for purposes of advertising or selling, or soliciting purchases of, products, merchandise, goods, or services, without prior consent from the person or persons specified in subdivision (c), shall be liable for any damages sustained by the person or persons injured as a result thereof."  The amount recoverable includes "any profits from the unauthorized use," as well as punitive damages, attorney's fees, and costs. 

The statute defines "deceased personality" as a person "whose name, voice, signature, photograph, or likeness has commercial value at the time of his or her death," whether or not the person actually used any of those features for commercial purposes while alive. . . . The statute further declares that "The rights recognized under this section are property rights" that are transferable before or after the personality dies, by contract or by trust or will.  Consent to use the deceased personality's name, voice, photograph, etc., must be obtained from such a transferee or, if there is none, from certain described survivors of the personality. . . The right to require consent under the statute terminates if there is neither transferee nor survivor.  [Under the new statute, this period has increased to 70 years.]

The statute provides a number of exemptions from the requirement of consent to use.  Thus a use "in connection with any news, public affairs, or sports broadcast or account, or any political campaign" does not require consent.  . . 

II. Facts 

Plaintiff Comedy III Productions, Inc. (hereafter Comedy III), brought this action against defendants Gary Saderup and Gary Saderup, Inc. (hereafter collectively Saderup), seeking damages and injunctive relief for violation of section 990 and related business torts.   The parties waived the right to jury trial and the right to put on evidence, and submitted the case for decision on the following stipulated facts:

Comedy III is the registered owner of all rights to the former comedy act known as The Three Stooges, who are deceased personalities within the meaning of the statute.   Saderup is an artist with over 25 years' experience in making charcoal drawings of celebrities. These drawings are used to create lithographic and silkscreen masters, which in turn are used to produce multiple reproductions in the form, respectively, of lithographic prints and silkscreened images on T-shirts.  . . 

Without securing Comedy III's consent, Saderup sold lithographs and T-shirts bearing a likeness of The Three Stooges reproduced from a charcoal drawing he had made. . . . Saderup's profits from the sale of unlicensed lithographs and T-shirts bearing a likeness of The Three Stooges was $75,000 and Comedy III's reasonable attorney fees were $150,000. 

On these stipulated facts the court found for Comedy III and entered judgment against Saderup awarding damages of $75,000 and attorney's fees of  $150,000 plus costs.  The court also issued a permanent injunction restraining Saderup from violating the statute by use of any likeness of The Three Stooges . . .  . 

Saderup appealed.  The Court of Appeal modified the judgment by striking the injunction.  The court reasoned that Comedy III had not proved a likelihood of continued violation of the statute, and that the wording of the injunction was overbroad because it exceeded the terms of the statute and because it "could extend to matters and conduct protected by the First Amendment . . . ."

We granted review  . . 

III. Discussion 

A. The Statutory Issue 

Saderup contends the statute applies only to uses of a deceased personality's name, voice, photograph, etc., for the purpose of advertising, selling, or soliciting the purchase of, products or services.  He then stresses the stipulated fact that the lithographs and T-shirts at issue in this case did not constitute an advertisement, endorsement, or sponsorship of any product.  He concludes the statute therefore does not apply in the case at bar.  As will appear, the major premise of his argument(his construction of the statute(is unpersuasive. 

As noted above, the statute makes liable any person who, without consent, uses a deceased personality's name, voice, photograph, etc., "in any manner, on or in products, merchandise, or goods, or for purposes of advertising or selling, or soliciting purchases of, products, merchandise, goods, or services . . . ."  Saderup's construction reads the emphasized phrase out of the statute. 

We therefore give effect to the plain meaning of the statute: it makes liable any person who, without consent, uses a deceased personality's name, voice, photograph, etc., either (1) "on or in" a product, or (2) in "advertising or selling" a product.  The two uses are not synonymous: in the apt example given by the Court of Appeal, there is an obvious difference between "placing a celebrity's name on a 'special edition' of a vehicle, and using that name in a commercial to endorse or tout the same or another vehicle." 

Applying this construction of the statute to the facts at hand, we agree with the Court of Appeal that Saderup sold more than just the incorporeal likeness of The Three Stooges. Saderup's lithographic prints of The Three Stooges are themselves tangible personal property, consisting of paper and ink, made as products to be sold and displayed on walls like similar graphic art. Saderup's T-shirts are likewise tangible personal property, consisting of fabric and ink, made as products to be sold and worn on the body like similar garments.  By producing and selling such lithographs and T-shirts, Saderup thus used the likeness of The Three Stooges "on . . . products, merchandise, or goods" within the meaning of the statute. . . .

B. The Constitutional Issue 

Saderup next contends that enforcement of the judgment against him violates his right of free speech and expression under the First Amendment. He raises a difficult issue, which we address below. 

The right of publicity is often invoked in the context of commercial speech when the appropriation of a celebrity likeness creates a false and misleading impression that the celebrity is endorsing a product. Because the First Amendment does not protect false and misleading commercial speech, and because even nonmisleading commercial speech is generally subject to somewhat lesser First Amendment protection, the right of publicity may often trump the right of advertisers to make use of celebrity figures. 

But the present case does not concern commercial speech. As the trial court found, Saderup's portraits of The Three Stooges are expressive works and not an advertisement for or endorsement of a product. Although his work was done for financial gain, "the First Amendment is not limited to those who publish without charge. . . . [An expressive activity] does not lose its constitutional protection because it is undertaken for profit." 

The tension between the right of publicity and the First Amendment is highlighted by recalling the two distinct, commonly acknowledged purposes of the latter. First, "'to preserve an uninhibited marketplace of ideas' and to repel efforts to limit the '"uninhibited, robust and wide-open" debate on public issues.'" Second, to foster a "fundamental respect for individual development and self-realization. The right to self-expression is inherent in any political system which respects individual dignity. Each speaker must be free of government restraint regardless of the nature or manner of the views expressed unless there is a compelling reason to the contrary." 

The right of publicity has a potential for frustrating the fulfillment of both these purposes.  Because celebrities take on public meaning, the appropriation of their likenesses may have important uses in uninhibited debate on public issues, particularly debates about culture and values.  And because celebrities take on personal meanings to many individuals in the society, the creative appropriation of celebrity images can be an important avenue of individual expression. . . .

 For similar reasons, speech about public figures is accorded heightened First Amendment protection in defamation law.  As the United States Supreme Court held . . ., public figures may prevail in a libel action only if they prove that the defendant's defamatory statements were made with actual malice, i.e., actual knowledge of falsehood or reckless disregard for the truth, whereas private figures need prove only negligence.  New York Times v. Sullivan, 376 U.S. 254 (1964).  The rationale for such differential treatment is, first, that the public figure has greater access to the media and therefore greater opportunity to rebut defamatory statements, and second, that those who have become public figures have done so voluntarily and therefore "invite attention and comment."  Giving broad scope to the right of publicity has the potential of  allowing a celebrity to accomplish through the vigorous exercise of that right the censorship of unflattering commentary that cannot be constitutionally accomplished through defamation actions. 

Nor do Saderup's creations lose their constitutional protections because they are for purposes of entertaining rather than informing.   Nor does the fact that expression takes a form of nonverbal, visual representation remove it from the ambit of First Amendment protection.

Moreover, the United States Supreme Court has made it clear that a work of art is protected by the First Amendment even if it conveys no discernable message. .  . .Nor does the fact that Saderup's art appears in large part on a less conventional avenue of communications, T-shirts, result in reduced First Amendment protection. . .  First Amendment doctrine does not disfavor nontraditional media of expression. 

But having recognized the high degree of First Amendment protection for noncommercial speech about celebrities, we need not conclude that all expression that trenches on the right of publicity receives such protection. The right of publicity, like copyright, protects a form of intellectual property that society deems to have some social utility. 

The present case exemplifies this kind of creative labor. Moe and Jerome (Curly) Howard and Larry Fein fashioned personae collectively known as  The Three Stooges, first in vaudeville and later in movie shorts, over a period extending from the 1920's to the 1940's.   The three comic characters they created and whose names they shared -- Larry, Moe, and Curly -- possess a kind of mythic status in our culture. Their journey from ordinary vaudeville performers to the heights (or depths) of slapstick comic celebrity was long and arduous.  Their brand of physical humor -- the nimble, comically stylized violence, the "nyuk-nyuks" and "whoop-whoop-whoops," eye-pokes, slaps and head conks  -- created a distinct comedic trademark. Through their talent and labor, they joined the relatively small group of actors who constructed identifiable, recurrent comic personalities that they brought to the many parts they were scripted to play. 

In sum, society may recognize, as the Legislature has done here, that a celebrity's heirs and assigns have a legitimate protectible interest in exploiting the value to be obtained from merchandising the celebrity's image, whether that interest be conceived as a kind of natural property right or as an incentive for encouraging creative work.   [T]he Legislature has a rational basis for permitting celebrities and their heirs to control the commercial exploitation of the celebrity's likeness. 

Although surprisingly few courts have considered in any depth the means of reconciling the right of publicity and the First Amendment, we follow those that have in concluding that depictions of celebrities amounting to little more than the appropriation of the celebrity's economic value are not protected expression under the First Amendment. . . . 

It is admittedly not a simple matter to develop a test that will unerringly distinguish between forms of artistic expression protected by the First Amendment and those that must give way to the right of publicity. 

Beyond this precept, how may courts distinguish between protected and unprotected expression?  Some commentators have proposed importing the fair use defense from copyright law (17 U.S.C. § 107), which has the advantage of employing an established doctrine developed from a related area of the law. 

We conclude that a wholesale importation of the fair use doctrine into right of publicity law would not be advisable. . . . Nonetheless, the first fair use factor -- "the purpose and character of the use" (17 U.S.C. § 107(1)) -- does seem particularly pertinent to the task of reconciling the rights of free expression and publicity. . . . 

Another way of stating the inquiry is whether the celebrity likeness is one of the "raw materials" from which an original work is synthesized, or whether the depiction or imitation of the celebrity is the very sum and substance of the work in question.  We ask, in other words, whether a product containing a celebrity's likeness is so transformed that it has become primarily the defendant's own expression rather than the celebrity's likeness.  And when we use the word "expression," we mean expression of something other than the likeness of the celebrity. . . . 

In sum, when an artist is faced with a right of publicity challenge to his or her work, he or she may raise as affirmative defense that the work is protected by the First Amendment inasmuch as it contains significant transformative elements or that the value of the work does not derive primarily from the celebrity's fame. 

Turning to the present case, . . . the inquiry is into whether Saderup's work is sufficiently transformative. . .  Without denying that all portraiture involves the making of artistic choices, we find it equally undeniable, under the test formulated above, that when an artist's skill and talent is manifestly subordinated to the overall goal of creating a conventional portrait of a celebrity so as to commercially exploit his or her fame, then the artist's right of free expression is outweighed by the right of publicity. . . .

Turning to Saderup's work, we can discern no significant transformative or creative contribution.  His undeniable skill is manifestly subordinated to the overall goal of creating literal, conventional depictions of The Three Stooges so as to exploit their fame. Indeed, were we to decide that Saderup's depictions were protected by the First Amendment, we cannot perceive how the right of publicity would remain a viable right other than in cases of falsified celebrity endorsements. 

Moreover, the marketability and economic value of Saderup's work derives primarily from the fame of the celebrities depicted.  While that fact alone does not necessarily mean the work receives no First Amendment protection, we can perceive no transformative elements in Saderup's works that would require such protection. 

IV. Disposition 

The judgment of the Court of Appeal is affirmed.
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OPINION:    GOODWIN, Circuit Judge:  Partial Concurrence, Partial Dissent by Judge Alarcon. 

This case involves a promotional "fame and fortune" dispute. In running a particular advertisement without Vanna White's permission, defendants Samsung Electronics America, Inc. (Samsung) and David Deutsch Associates, Inc. (Deutsch) attempted to capitalize on White's fame to enhance their fortune. White sued, alleging infringement of various intellectual property rights, but the district court granted summary judgment in favor of the defendants. We affirm in part, reverse in part, and remand. 

Plaintiff Vanna White is  the hostess of "Wheel of Fortune," one of the most popular game shows in television history. An estimated forty million people watch the program daily. Capitalizing on the fame which her participation in the show has bestowed on her, White markets her identity to various advertisers. 

The dispute in this case arose out of a series of advertisements prepared for Samsung by Deutsch. The series ran in at least half a dozen publications with widespread, and in some cases national, circulation. Each of the advertisements in the series followed the same theme. Each depicted a current item from popular culture and a Samsung electronic product. Each was set in the twenty-first century and conveyed the message that the Samsung product would still be in use by that time. By hypothesizing outrageous future outcomes for the cultural items, the ads created humorous effects.  . . . .

 
The advertisement which prompted  the current dispute was for Samsung video-cassette recorders (VCRs). The ad depicted a robot, dressed in a wig, gown, and jewelry which Deutsch consciously selected to resemble White's hair and dress. The robot was posed next to a game board which is instantly recognizable as the Wheel of Fortune game show set, in a stance for which White is famous. The caption of the ad read: "Longest-running game show. 2012 A.D." Defendants referred to the ad as the "Vanna White" ad. Unlike the other celebrities used in the campaign, White neither consented to the ads nor was she paid. 

Following the circulation of the robot ad, White sued Samsung and Deutsch in federal district court under: (1) California Civil Code § 3344; (2) the California common law right of publicity; and (3) § 43(a) of the Lanham Act, 15 U.S.C. § 1125(a). The district court granted summary judgment against White on each of her claims. White now appeals.  . . . . 
  


II. Right of Publicity 

White next argues that the district court erred in granting summary judgment to defendants on White's common law right of publicity claim. In Eastwood v. Superior Court, 149 Cal.App.3d 409 (1983), the California court of appeal stated that the common law right of publicity cause of action "may be pleaded by alleging (1) the defendant's use of the plaintiff's identity; (2) the appropriation of plaintiff's name or likeness to defendant's advantage, commercially or otherwise; (3) lack of consent; and (4) resulting injury." . . . .The district court dismissed White's claim for failure to satisfy Eastwood's second prong, reasoning that defendants had not appropriated White's "name or likeness" with their robot ad. We agree that the robot ad did not make use of White's name or likeness. However, the common law right of publicity is not so confined. 

The Eastwood court did not hold that the right of publicity cause of action could be pleaded only by alleging an appropriation of name or likeness. Eastwood involved an unauthorized use of photographs of Clint Eastwood and of his name. Accordingly, the Eastwood court had no occasion to consider the extent beyond the use of name or likeness to which the right of publicity reaches. . . . .

 
These cases teach not only that the common law right of publicity reaches means of appropriation other than name or likeness, but that the specific means of appropriation are relevant only for determining whether the defendant has in fact appropriated the plaintiff's identity. The right of publicity does not require that appropriations of identity be accomplished through particular means to be actionable. . . . . Although the defendants in these cases avoided the most obvious means of appropriating the plaintiffs' identities, each of their actions directly implicated the commercial interests which the right of publicity is designed to protect. . . .

 
Indeed, if we treated the means of appropriation as dispositive in our analysis of the right of publicity, we would not only weaken the right but  effectively eviscerate it. The right would fail to protect those plaintiffs most in need of its protection. Advertisers use celebrities to promote their products. The more popular the celebrity, the greater the number of people who recognize her, and the greater the visibility for the product. The identities of the most popular celebrities are not only the most attractive for advertisers, but also the easiest to evoke without resorting to obvious means such as name, likeness, or voice. 

Consider a hypothetical advertisement which depicts a mechanical robot with male features, an African-American complexion, and a bald head. The robot is wearing black hightop Air Jordan basketball sneakers, and a red basketball uniform with black trim, baggy shorts, and the number 23 (though not revealing "Bulls" or "Jordan" lettering). The ad depicts the robot dunking a basketball one-handed, stiff-armed, legs extended like open scissors, and tongue hanging out. Now envision that this ad is run on television during professional basketball games. Considered individually, the robot's physical attributes, its dress, and its stance tell us little. Taken together, they lead to the only conclusion that any sports viewer who has registered a discernible pulse in the past five years would reach: the ad is about Michael Jordan. 

Viewed separately, the individual aspects of the advertisement in the present case say little. Viewed together, they leave little doubt about the celebrity the ad is meant to depict. The female-shaped robot is wearing a long gown, blond wig, and large jewelry. Vanna White dresses exactly like this at times, but so do many other women. The robot is in the process of turning a block letter on a game-board. Vanna White dresses like this while turning letters on a game-board but perhaps similarly attired Scrabble-playing women do this as well. The robot is standing on what looks to be the Wheel of Fortune game show set. Vanna White dresses like this, turns letters, and does this on the Wheel of Fortune game show. She is the only one. Indeed, defendants themselves referred to their ad as the "Vanna White" ad. We are not surprised. 

Television and other media create marketable celebrity identity value. Considerable energy and ingenuity are expended by those who have achieved celebrity value to exploit it for profit. The law protects the celebrity's sole right to exploit  this value whether the celebrity has achieved her fame out of rare ability, dumb luck, or a combination thereof. We decline Samsung and Deutch's invitation to permit the evisceration of the common law right of publicity through means as facile as those in this case. Because White has alleged facts showing that Samsung and Deutsch had appropriated her identity, the district court erred by rejecting, on summary judgment, White's common law right of publicity claim. 
  
III. The Lanham Act 

White's final argument is that the district court erred in denying her claim under § 43(a) of the Lanham Act, 15 U.S.C. § 1125(a).  . . . 


In cases involving confusion over endorsement by a celebrity plaintiff, "mark" means the celebrity's persona. . . . . If Vanna White is unknown to the segment of the public at whom Samsung's robot ad was directed, then that segment could not be confused as to whether she was endorsing Samsung VCRs. Conversely, if White is well-known, this would allow the possibility of a likelihood of confusion. For the purposes of the Sleekcraft test, White's "mark," or celebrity identity, is strong. . . . .

Application of the Sleekcraft factors to this case indicates that the district court erred in rejecting White's Lanham Act claim at the summary judgment stage. . . . In particular, we note that the robot ad identifies White and was part of a series of ads in which other celebrities participated and were paid for their endorsement of Samsung's products. 
  
IV. The Parody Defense 

In defense, defendants cite a number of cases for the proposition that their robot ad constituted protected speech. The only cases they cite which are even remotely relevant to this case are Hustler Magazine v. Falwell  and L.L. Bean, Inc. v. Drake Publishers, Inc.  Those cases involved parodies of advertisements run for the purpose of poking fun at Jerry Falwell and L.L. Bean, respectively. This case involves a true advertisement run for the purpose of selling Samsung VCRs. The ad's spoof of Vanna White and Wheel of Fortune is subservient and only tangentially related to the ad's primary message: "buy Samsung VCRs." Defendants' parody arguments are better addressed to non-commercial parodies. The difference between a "parody" and a "knock-off" is the difference between fun and profit. . . .


First, for celebrity exploitation advertising to be effective, the advertisement must evoke the celebrity's identity. The more effective the evocation, the better the advertisement. If, as Samsung claims, its ad was based on a "generic" game-show hostess and not on Vanna White, the ad would not have violated anyone's right of publicity, but it would also not have been as humorous or as effective. 

Second, even if some forms of expressive activity, such as parody, do rely on identity evocation, the first amendment hurdle will bar most right of publicity actions against those activities. . . .  Realizing this, Samsung attempts to elevate its ad above the status of garden-variety commercial speech by pointing to the ad's parody of Vanna White. Samsung's argument is unavailing. 

V. Conclusion 

In remanding this case, we hold only that White has pleaded claims which can go to the jury for its decision. 
  
AFFIRMED IN PART, REVERSED IN PART, and REMANDED. 

ORDER 

 
CONCUR BY: ALARCON (In Part) 

DISSENT: ALARCON, Circuit Judge, concurring in part, dissenting in part: 

. . . . The protection of intellectual property presents the courts with the necessity of balancing competing interests. On the one hand, we wish to protect and reward the work and investment of those who create intellectual property. In so doing, however, we must prevent the creation of a monopoly that would inhibit the creative expressions of others. We have traditionally balanced those interests by allowing the copying of an idea, but protecting a unique expression of it. Samsung clearly used the idea of a glamorous female game show hostess. Just as clearly, it avoided appropriating Vanna White's expression of that role. Samsung did not use a likeness of her. The performer depicted in the commercial advertisement is unmistakably a lifeless robot. Vanna White has presented no evidence that any consumer confused the robot with her identity. Indeed, no reasonable consumer could confuse the robot with Vanna White or believe that, because the robot appeared in the advertisement, Vanna White endorsed Samsung's product. 

I would affirm the district court's judgment in all respects.

XII.
Constitutions of the United States

U.S. Constitution of 1787

We the People of the United States, in Order to form a more perfect Union, establish Justice, insure domestic Tranquility, provide for the common defence, promote the general Welfare, and secure the Blessings of Liberty to ourselves and our Posterity, do ordain and establish this Constitution for the United States of America.

Article I.

Section 1

All legislative Powers herein granted shall be vested in a Congress of the United States, which shall consist of a Senate and House of Representatives.

Section 2

The House of Representatives shall be composed of Members chosen every second Year by the People of the several States, and the Electors in each State shall have the Qualifications requisite for Electors of the most numerous Branch of the State Legislature.

No Person shall be a Representative who shall not have attained to the Age of twenty five Years, and been seven Years a Citizen of the United States, and who shall not, when elected, be an Inhabitant of that State in which he shall be chosen.

Representatives and direct Taxes shall be apportioned among the several States 

which may be included within this Union, according to their respective Numbers, 

which shall be determined by adding to the whole Number of free Persons, including those bound to Service for a Term of Years, and excluding Indians not taxed, three fifths of all other Persons.

The actual Enumeration shall be made within three Years after the first Meeting of the Congress of the United States, and within every subsequent Term of ten Years, in such Manner as they shall by Law direct. The Number of Representatives shall not exceed one for every thirty Thousand, but each State shall have at Least one Representative; and until such enumeration shall be made, the State of New Hampshire shall be entitled to chuse three, Massachusetts eight, Rhode Island and Providence Plantations one, Connecticut five, New York six, New Jersey four, Pennsylvania eight, Delaware one, Maryland six, Virginia ten, North Carolina five, South Carolina five and Georgia three.

When vacancies happen in the Representation from any State, the Executive Authority thereof shall issue Writs of Election to fill such Vacancies.

The House of Representatives shall chuse their Speaker and other Officers; and shall have the sole Power of Impeachment.

Section 3

The Senate of the United States shall be composed of two Senators from each State, chosen by the Legislature thereof, for six Years; and each Senator shall have one Vote.

Immediately after they shall be assembled in Consequence of the first Election, they shall be divided as equally as may be into three Classes. The Seats of the Senators of the first Class shall be vacated at the Expiration of the second Year, of the second Class at the Expiration of the fourth Year, and of the third Class at the Expiration of the sixth Year, so that one third may be chosen every second Year; and if Vacancies happen by Resignation, or otherwise, during the Recess of the Legislature of any State, the Executive thereof may make temporary Appointments until the next Meeting of the Legislature, which shall then fill such Vacancies.

No person shall be a Senator who shall not have attained to the Age of thirty Years, and been nine Years a Citizen of the United States, and who shall not, when elected, be an Inhabitant of that State for which he shall be chosen.

The Vice President of the United States shall be President of the Senate, but shall have no Vote, unless they be equally divided.

The Senate shall chuse their other Officers, and also a President pro tempore, in the absence of the Vice President, or when he shall exercise the Office of President of the United States.

The Senate shall have the sole Power to try all Impeachments. When sitting for that Purpose, they shall be on Oath or Affirmation. When the President of the United States is tried, the Chief Justice shall preside: And no Person shall be convicted without the Concurrence of two thirds of the Members present.

Judgment in Cases of Impeachment shall not extend further than to removal from Office, and disqualification to hold and enjoy any Office of honor, Trust or Profit under the United States: but the Party convicted shall nevertheless be liable and subject to Indictment, Trial, Judgment and Punishment, according to Law.

Section 4

The Times, Places and Manner of holding Elections for Senators and Representatives, shall be prescribed in each State by the Legislature thereof; but the Congress may at any time by Law make or alter such Regulations, except as to the Place of Chusing Senators.

The Congress shall assemble at least once in every Year, and such Meeting shall be on the first Monday in December, unless they shall by Law appoint a different Day.

Section 5

Each House shall be the Judge of the Elections, Returns and Qualifications of its own Members, and a Majority of each shall constitute a Quorum to do Business; but a smaller number may adjourn from day to day, and may be authorized to compel the Attendance of absent Members, in such Manner, and under such Penalties as each House may provide.

Each House may determine the Rules of its Proceedings, punish its Members for disorderly Behavior, and, with the Concurrence of two-thirds, expel a Member.

Each House shall keep a Journal of its Proceedings, and from time to time publish the same, excepting such Parts as may in their Judgment require Secrecy; and the Yeas and Nays of the Members of either House on any question shall, at the Desire of one fifth of those Present, be entered on the Journal.

Neither House, during the Session of Congress, shall, without the Consent of the other, adjourn for more than three days, nor to any other Place than that in which the two Houses shall be sitting.

Section 6

The Senators and Representatives shall receive a Compensation for their Services, to be ascertained by Law, and paid out of the Treasury of the United States. They shall in all Cases, except Treason, Felony and Breach of the Peace, be privileged from Arrest during their Attendance at the Session of their respective Houses, and in going to and returning from the same; and for any Speech or Debate in either House, they shall not be questioned in any other Place.

No Senator or Representative shall, during the Time for which he was elected, be appointed to any civil Office under the Authority of the United States which 

shall have been created, or the Emoluments whereof shall have been increased during such time; and no Person holding any Office under the United States, shall be a Member of either House during his Continuance in Office.

Section 7

All bills for raising Revenue shall originate in the House of Representatives; but the Senate may propose or concur with Amendments as on other Bills.

Every Bill which shall have passed the House of Representatives and the Senate, shall, before it become a Law, be presented to the President of the United States; If he approve he shall sign it, but if not he shall return it, with his Objections to that House in which it shall have originated, who shall enter the Objections at large on their Journal, and proceed to reconsider it. If after such Reconsideration two thirds of that House shall agree to pass the Bill, it shall be sent, together with the Objections, to the other House, by which it shall likewise be reconsidered, and if approved by two thirds of that House, it shall become a Law. But in all such Cases the Votes of both Houses shall be determined by Yeas and Nays, and the Names of the Persons voting for and against the Bill shall be entered on the Journal of each House respectively. If any Bill shall not be returned by the President within ten Days (Sundays excepted) after it shall have been presented to him, the Same shall be a Law, in like Manner as if he had signed it, unless the Congress by their Adjournment prevent its Return, in which Case it shall not be a Law.

Every Order, Resolution, or Vote to which the Concurrence of the Senate and House of Representatives may be necessary (except on a question of Adjournment) 

shall be presented to the President of the United States; and before the Same shall take Effect, shall be approved by him, or being disapproved by him, shall be repassed by two thirds of the Senate and House of Representatives, according to the Rules and Limitations prescribed in the Case of a Bill.

Section 8

The Congress shall have Power To lay and collect Taxes, Duties, Imposts and Excises, to pay the Debts and provide for the common Defence and general Welfare of the United States; but all Duties, Imposts and Excises shall be uniform throughout the United States;

To borrow money on the credit of the United States;

To regulate Commerce with foreign Nations, and among the several States, and with the Indian Tribes;

To establish an uniform Rule of Naturalization, and uniform Laws on the subject of Bankruptcies throughout the United States;

To coin Money, regulate the Value thereof, and of foreign Coin, and fix the Standard of Weights and Measures;

To provide for the Punishment of counterfeiting the Securities and current Coin of the United States;

To establish Post Offices and Post Roads;

To promote the Progress of Science and useful Arts, by securing for limited Times to Authors and Inventors the exclusive Right to their respective Writings and Discoveries;

To constitute Tribunals inferior to the supreme Court;

To define and punish Piracies and Felonies committed on the high Seas, and Offenses against the Law of Nations;

To declare War, grant Letters of Marque and Reprisal, and make Rules concerning Captures on Land and Water;

To raise and support Armies, but no Appropriation of Money to that Use shall be for a longer Term than two Years;

To provide and maintain a Navy;

To make Rules for the Government and Regulation of the land and naval Forces;

To provide for calling forth the Militia to execute the Laws of the Union, suppress Insurrections and repel Invasions;

To provide for organizing, arming, and disciplining the Militia, and for governing such Part of them as may be employed in the Service of the United States, reserving to the States respectively, the Appointment of the Officers, and the Authority of training the Militia according to the discipline prescribed by Congress;

To exercise exclusive Legislation in all Cases whatsoever, over such District (not exceeding ten Miles square) as may, by Cession of particular States, and the acceptance of Congress, become the Seat of the Government of the United States, and to exercise like Authority over all Places purchased by the Consent of the Legislature of the State in which the Same shall be, for the Erection of Forts, Magazines, Arsenals, dock-Yards, and other needful Buildings; And

To make all Laws which shall be necessary and proper for carrying into Execution the foregoing Powers, and all other Powers vested by this Constitution in the Government of the United States, or in any Department or Officer thereof.

Section 9

The Migration or Importation of such Persons as any of the States now existing shall think proper to admit, shall not be prohibited by the Congress prior to the Year one thousand eight hundred and eight, but a tax or duty may be imposed on such Importation, not exceeding ten dollars for each Person.

The privilege of the Writ of Habeas Corpus shall not be suspended, unless when in Cases of Rebellion or Invasion the public Safety may require it.

No Bill of Attainder or ex post facto Law shall be passed. No capitation, or other direct, Tax shall be laid, unless in Proportion to the Census or Enumeration herein before directed to be taken.

No Tax or Duty shall be laid on Articles exported from any State.

No Preference shall be given by any Regulation of Commerce or Revenue to the Ports of one State over those of another: nor shall Vessels bound to, or from, one State, be obliged to enter, clear, or pay Duties in another.

No Money shall be drawn from the Treasury, but in Consequence of Appropriations made by Law; and a regular Statement and Account of the Receipts and Expenditures of all public Money shall be published from time to time.

No Title of Nobility shall be granted by the United States: And no Person holding any Office of Profit or Trust under them, shall, without the Consent of the Congress, accept of any present, Emolument, Office, or Title, of any kind whatever, from any King, Prince or foreign State.

Section 10

No State shall enter into any Treaty, Alliance, or Confederation; grant Letters of Marque and Reprisal; coin Money; emit Bills of Credit; make any Thing but gold and silver Coin a Tender in Payment of Debts; pass any Bill of Attainder, ex post facto Law, or Law impairing the Obligation of Contracts, or grant any Title of Nobility.

No State shall, without the Consent of the Congress, lay any Imposts or Duties on Imports or Exports, except what may be absolutely necessary for executing it's inspection Laws: and the net Produce of all Duties and Imposts, laid by any State on Imports or Exports, shall be for the Use of the Treasury of the United States; and all such Laws shall be subject to the Revision and Controul of the Congress.

No State shall, without the Consent of Congress, lay any duty of Tonnage, keep Troops, or Ships of War in time of Peace, enter into any Agreement or Compact with another State, or with a foreign Power, or engage in War, unless actually invaded, or in such imminent Danger as will not admit of delay.

Article II.

Section 1

The executive Power shall be vested in a President of the United States of America. He shall hold his Office during the Term of four Years, and, together with the Vice-President chosen for the same Term, be elected, as follows:

Each State shall appoint, in such Manner as the Legislature thereof may direct, a Number of Electors, equal to the whole Number of Senators and Representatives to which the State may be entitled in the Congress: but no Senator or Representative, or Person holding an Office of Trust or Profit under the United States, shall be appointed an Elector.

The Electors shall meet in their respective States, and vote by Ballot for two persons, of whom one at least shall not lie an Inhabitant of the same State with themselves. And they shall make a List of all the Persons voted for, and of the Number of Votes for each; which List they shall sign and certify, and transmit sealed to the Seat of the Government of the United States, directed to the President of the Senate. The President of the Senate shall, in the Presence of the Senate and House of Representatives, open all the Certificates, and the Votes shall then be counted. The Person having the greatest Number of Votes shall be the President, if such Number be a Majority of the whole Number of Electors appointed; and if there be more than one who have such Majority, and have an equal Number of Votes, then the House of Representatives shall immediately chuse by Ballot one of them for President; and if no Person have a Majority, then from the five highest on the List the said House shall in like Manner chuse the President. But in chusing the President, the Votes shall be taken by States, the Representation from each State having one Vote; a quorum for this Purpose shall consist of a Member or Members from two-thirds of the States, and a Majority of all the States shall be necessary to a Choice. In every Case, after the Choice of the President, the Person having the greatest Number of Votes of the Electors shall be the Vice President. But if there should remain two or more who have equal Votes, the Senate shall chuse from them by Ballot the Vice-President.

The Congress may determine the Time of chusing the Electors, and the Day on which they shall give their Votes; which Day shall be the same throughout the United States.

No person except a natural born Citizen, or a Citizen of the United States, at the time of the Adoption of this Constitution, shall be eligible to the Office of President; neither shall any Person be eligible to that Office who shall not have attained to the Age of thirty-five Years, and been fourteen Years a 

Resident within the United States.

In Case of the Removal of the President from Office, or of his Death, Resignation, or Inability to discharge the Powers and Duties of the said Office, the same shall devolve on the Vice President, and the Congress may by Law provide for the Case of Removal, Death, Resignation or Inability, both of the President and Vice President, declaring what Officer shall then act as President, and such Officer shall act accordingly, until the Disability be removed, or a President shall be elected.

The President shall, at stated Times, receive for his Services, a Compensation, which shall neither be increased nor diminished during the Period for which he shall have been elected, and he shall not receive within that Period any other Emolument from the United States, or any of them.

Before he enter on the Execution of his Office, he shall take the following Oath or Affirmation:

"I do solemnly swear (or affirm) that I will faithfully execute the Office of President of the United States, and will to the best of my Ability, preserve, protect and defend the Constitution of the United States."

Section 2

The President shall be Commander in Chief of the Army and Navy of the United States, and of the Militia of the several States, when called into the actual Service of the United States; he may require the Opinion, in writing, of the principal Officer in each of the executive Departments, upon any subject relating to the Duties of their respective Offices, and he shall have Power to Grant Reprieves and Pardons for Offenses against the United States, except in Cases of Impeachment.

He shall have Power, by and with the Advice and Consent of the Senate, to make Treaties, provided two thirds of the Senators present concur; and he shall nominate, and by and with the Advice and Consent of the Senate, shall appoint Ambassadors, other public Ministers and Consuls, Judges of the Supreme Court, and all other Officers of the United States, whose Appointments are not herein otherwise provided for, and which shall be established by Law: but the Congress may by Law vest the Appointment of such inferior Officers, as they think proper, in the President alone, in the Courts of Law, or in the Heads of Departments.

The President shall have Power to fill up all Vacancies that may happen during the Recess of the Senate, by granting Commissions which shall expire at the End of their next Session.

Section 3

He shall from time to time give to the Congress Information of the State of the Union, and recommend to their Consideration such Measures as he shall judge necessary and expedient; he may, on extraordinary Occasions, convene both Houses, or either of them, and in Case of Disagreement between them, with Respect to the Time of Adjournment, he may adjourn them to such Time as he shall think proper; he shall receive Ambassadors and other public Ministers; he shall take Care that the Laws be faithfully executed, and shall Commission all the Officers of the United States.

Section 4

The President, Vice President and all civil Officers of the United States, shall be removed from Office on Impeachment for, and Conviction of, Treason, Bribery, or other high Crimes and Misdemeanors.

Article III.

Section 1

The judicial Power of the United States, shall be vested in one Supreme Court, and in such inferior Courts as the Congress may from time to time ordain and establish. The Judges, both of the supreme and inferior Courts, shall hold their Offices during good Behavior, and shall, at stated Times, receive for their Services a Compensation which shall not be diminished during their Continuance in Office.

Section 2

The judicial Power shall extend to all Cases, in Law and Equity, arising under this Constitution, the Laws of the United States, and Treaties made, or which 

shall be made, under their Authority; to all Cases affecting Ambassadors, other 

public Ministers and Consuls; to all Cases of admiralty and maritime Jurisdiction; to Controversies to which the United States shall be a Party; to Controversies between two or more States; between a State and Citizens of another State; between Citizens of different States; between Citizens of the same State claiming Lands under Grants of different States, and between a State, or the Citizens thereof, and foreign States, Citizens or Subjects.

In all Cases affecting Ambassadors, other public Ministers and Consuls, and those in which a State shall be Party, the Supreme Court shall have original Jurisdiction. In all the other Cases before mentioned, the Supreme Court shall have appellate Jurisdiction, both as to Law and Fact, with such Exceptions, and 

under such Regulations as the Congress shall make.

Trial of all Crimes, except in Cases of Impeachment, shall be by Jury; and such Trial shall be held in the State where the said Crimes shall have been committed; but when not committed within any State, the Trial shall be at such Place or Places as the Congress may by Law have directed.

Section 3

Treason against the United States, shall consist only in levying War against them, or in adhering to their Enemies, giving them Aid and Comfort. No Person shall be convicted of Treason unless on the Testimony of two Witnesses to the same overt Act, or on Confession in open Court.

The Congress shall have power to declare the Punishment of Treason, but no Attainder of Treason shall work Corruption of Blood, or Forfeiture except during the Life of the Person attainted.

Article IV.

Section 1

Full Faith and Credit shall be given in each State to the public Acts, Records, and judicial Proceedings of every other State. And the Congress may by general Laws prescribe the Manner in which such Acts, Records and Proceedings shall be proved, and the Effect thereof.

Section 2

The Citizens of each State shall be entitled to all Privileges and Immunities of Citizens in the several States.

A Person charged in any State with Treason, Felony, or other Crime, who shall flee from Justice, and be found in another State, shall on demand of the executive Authority of the State from which he fled, be delivered up, to be removed to the State having Jurisdiction of the Crime.

No Person held to Service or Labour in one State, under the Laws thereof, escaping into another, shall, in Consequence of any Law or Regulation therein, be discharged from such Service or Labour, But shall be delivered up on Claim of the Party to whom such Service or Labour may be due.

Section 3

New States may be admitted by the Congress into this Union; but no new States shall be formed or erected within the Jurisdiction of any other State; nor any State be formed by the Junction of two or more States, or parts of States, without the Consent of the Legislatures of the States concerned as well as of the Congress.

The Congress shall have Power to dispose of and make all needful Rules and Regulations respecting the Territory or other Property belonging to the United States; and nothing in this Constitution shall be so construed as to Prejudice any Claims of the United States, or of any particular State.

Section 4

The United States shall guarantee to every State in this Union a Republican Form of Government, and shall protect each of them against Invasion; and on Application of the Legislature, or of the Executive (when the Legislature cannot be convened) against domestic Violence.

Article V.

The Congress, whenever two thirds of both Houses shall deem it necessary, shall 

propose Amendments to this Constitution, or, on the Application of the Legislatures of two thirds of the several States, shall call a Convention for proposing Amendments, which, in either Case, shall be valid to all Intents and Purposes, as part of this Constitution, when ratified by the Legislatures of three fourths of the several States, or by Conventions in three fourths thereof, as the one or the other Mode of Ratification may be proposed by the Congress; Provided that no Amendment which may be made prior to the Year One thousand eight hundred and eight shall in any Manner affect the first and fourth Clauses in the Ninth Section of the first Article; and that no State, without its Consent, shall be deprived of its equal Suffrage in the Senate.

Article VI.

All Debts contracted and Engagements entered into, before the Adoption of this Constitution, shall be as valid against the United States under this Constitution, as under the Confederation.

This Constitution, and the Laws of the United States which shall be made in Pursuance thereof; and all Treaties made, or which shall be made, under the Authority of the United States, shall be the supreme Law of the Land; and the Judges in every State shall be bound thereby, any Thing in the Constitution or Laws of any State to the Contrary notwithstanding.

The Senators and Representatives before mentioned, and the Members of the several State Legislatures, and all executive and judicial Officers, both of the United States and of the several States, shall be bound by Oath or Affirmation, to support this Constitution; but no religious Test shall ever be required as a Qualification to any Office or public Trust under the United States.

Article VII.

The Ratification of the Conventions of nine States, shall be sufficient for the Establishment of this Constitution between the States so ratifying the Same.

Done in Convention by the Unanimous Consent of the States present the Seventeenth Day of September in the Year of our Lord one thousand seven hundred and Eighty seven and of the Independence of the United States of America the Twelfth. In Witness whereof We have hereunto subscribed our Names.

Go Washington - President and deputy from Virginia

New Hampshire - John Langdon, Nicholas Gilman

Massachusetts - Nathaniel Gorham, Rufus King

Connecticut - Wm Saml Johnson, Roger Sherman

New York - Alexander Hamilton

New Jersey - Wil Livingston, David Brearley, Wm Paterson, Jona. Dayton

Pensylvania - B Franklin, Thomas Mifflin, Robt Morris, Geo. Clymer, Thos FitzSimons, Jared Ingersoll, James Wilson, Gouv Morris

Delaware - Geo. Read, Gunning Bedford jun, John Dickinson, Richard Bassett, Jaco. Broom

Maryland - James McHenry, Dan of St Tho Jenifer, Danl Carroll

Virginia - John Blair, James Madison Jr.

North Carolina - Wm Blount, Richd Dobbs Spaight, Hu Williamson

South Carolina - J. Rutledge, Charles Cotesworth Pinckney, Charles Pinckney, Pierce Butler

Georgia - William Few, Abr Baldwin

Attest: William Jackson, Secretary

Amendment I

Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition the Government for a redress of grievances.

Amendment II

A well regulated Militia, being necessary to the security of a free State, the right of the people to keep and bear Arms, shall not be infringed.

Amendment III

No Soldier shall, in time of peace be quartered in any house, without the consent of the Owner, nor in time of war, but in a manner to be prescribed by law.

Amendment IV

The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.

Amendment V

No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or in the Militia, when in actual service in time of War or public danger; nor shall any person be subject for the same offense to be twice put in jeopardy of life or limb; nor shall be compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty, or property, without due process of law; nor shall private property be taken for public use, without just compensation

Amendment VI

In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the State and district wherein the crime shall have been committed, which district shall have been previously ascertained by law, and to be informed of the nature and cause of the accusation; to be confronted with the witnesses against him; to have compulsory process for obtaining witnesses in his favor, and to have the Assistance of Counsel for his defence.

Amendment VII

In Suits at common law, where the value in controversy shall exceed twenty dollars, the right of trial by jury shall be preserved, and no fact tried by a jury, shall be otherwise re-examined in any Court of the United States, than according to the rules of the common law.

Amendment VIII

Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual punishments inflicted.

Amendment IX

The enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage others retained by the people.

Amendment X

The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people.

Amendment XI

The Judicial power of the United States shall not be construed to extend to any suit in law or equity, commenced or prosecuted against one of the United States by Citizens of another State, or by Citizens or Subjects of any Foreign State.

Amendment XII

The Electors shall meet in their respective states, and vote by ballot for President and Vice-President, one of whom, at least, shall not be an inhabitant 

of the same state with themselves; they shall name in their ballots the person voted for as President, and in distinct ballots the person voted for as Vice-President, and they shall make distinct lists of all persons voted for as President, and of all persons voted for as Vice-President and of the number of votes for each, which lists they shall sign and certify, and transmit sealed to the seat of the government of the United States, directed to the President of the Senate;

The President of the Senate shall, in the presence of the Senate and House of Representatives, open all the certificates and the votes shall then be counted;

The person having the greatest Number of votes for President, shall be the President, if such number be a majority of the whole number of Electors appointed; and if no person have such majority, then from the persons having the highest numbers not exceeding three on the list of those voted for as President, the House of Representatives shall choose immediately, by ballot, the President. But in choosing the President, the votes shall be taken by states, the representation from each state having one vote; a quorum for this purpose shall consist of a member or members from two-thirds of the states, and a majority of all the states shall be necessary to a choice. And if the House of Representatives shall not choose a President whenever the right of choice shall devolve upon them, before the fourth day of March next following, then the Vice-President shall act as President, as in the case of the death or other constitutional disability of the President.

The person having the greatest number of votes as Vice-President, shall be the Vice-President, if such number be a majority of the whole number of Electors appointed, and if no person have a majority, then from the two highest numbers on the list, the Senate shall choose the Vice-President; a quorum for the purpose shall consist of two-thirds of the whole number of Senators, and a majority of the whole number shall be necessary to a choice. But no person constitutionally ineligible to the office of President shall be eligible to that of Vice-President of the United States.

Amendment XIII

1. Neither slavery nor involuntary servitude, except as a punishment for crime whereof the party shall have been duly convicted, shall exist within the United States, or any place subject to their jurisdiction.

2. Congress shall have power to enforce this article by appropriate legislation.

Amendment XIV

1. All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside. No State shall make or enforce any law which shall abridge 

the privileges or immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.

2. Representatives shall be apportioned among the several States according to their respective numbers, counting the whole number of persons in each State, excluding Indians not taxed. But when the right to vote at any election for the choice of electors for President and Vice-President of the United States, Representatives in Congress, the Executive and Judicial officers of a State, or the members of the Legislature thereof, is denied to any of the male inhabitants of such State, being twenty-one years of age, and citizens of the United States, or in any way abridged, except for participation in rebellion, or other crime, the basis of representation therein shall be reduced in the proportion which the number of such male citizens shall bear to the whole number of male citizens twenty-one years of age in such State.

3. No person shall be a Senator or Representative in Congress, or elector of President and Vice-President, or hold any office, civil or military, under the United States, or under any State, who, having previously taken an oath, as a member of Congress, or as an officer of the United States, or as a member of any State legislature, or as an executive or judicial officer of any State, to support the Constitution of the United States, shall have engaged in insurrection or rebellion against the same, or given aid or comfort to the enemies thereof. But Congress may by a vote of two-thirds of each House, remove such disability.

4. The validity of the public debt of the United States, authorized by law, including debts incurred for payment of pensions and bounties for services in suppressing insurrection or rebellion, shall not be questioned. But neither the United States nor any State shall assume or pay any debt or obligation incurred in aid of insurrection or rebellion against the United States, or any claim for the loss or emancipation of any slave; but all such debts, obligations and claims shall be held illegal and void.

5. The Congress shall have power to enforce, by appropriate legislation, the 

provisions of this article.

Amendment XV

1. The right of citizens of the United States to vote shall not be denied or abridged by the United States or by any State on account of race, color, or previous condition of servitude.

2. The Congress shall have power to enforce this article by appropriate legislation.

Amendment XVI

The Congress shall have power to lay and collect taxes on incomes, from whatever source derived, without apportionment among the several States, and without regard to any census or enumeration.

Amendment XVII

The Senate of the United States shall be composed of two Senators from each State, elected by the people thereof, for six years; and each Senator shall have one vote. The electors in each State shall have the qualifications requisite for electors of the most numerous branch of the State legislatures.

When vacancies happen in the representation of any State in the Senate, the executive authority of such State shall issue writs of election to fill such vacancies: Provided, That the legislature of any State may empower the executive thereof to make temporary appointments until the people fill the vacancies by election as the legislature may direct.

This amendment shall not be so construed as to affect the election or term of any Senator chosen before it becomes valid as part of the Constitution.

Amendment XVIII

1. After one year from the ratification of this article the manufacture, sale, or transportation of intoxicating liquors within, the importation thereof into, or the exportation thereof from the United States and all territory subject to the jurisdiction thereof for beverage purposes is hereby prohibited.

2. The Congress and the several States shall have concurrent power to enforce this article by appropriate legislation.

3. This article shall be inoperative unless it shall have been ratified as an amendment to the Constitution by the legislatures of the several States, as provided in the Constitution, within seven years from the date of the submission hereof to the States by the Congress.

Amendment XIX

The right of citizens of the United States to vote shall not be denied or abridged by the United States or by any State on account of sex.

Congress shall have power to enforce this article by appropriate legislation.

Amendment XX

1. The terms of the President and Vice President shall end at noon on the 20th day of January, and the terms of Senators and Representatives at noon on the 3d day of January, of the years in which such terms would have ended if this article had not been ratified; and the terms of their successors shall then begin.

2. The Congress shall assemble at least once in every year, and such meeting shall begin at noon on the 3d day of January, unless they shall by law appoint a different day.

3. If, at the time fixed for the beginning of the term of the President, the President elect shall have died, the Vice President elect shall become President. If a President shall not have been chosen before the time fixed for the beginning of his term, or if the President elect shall have failed to qualify, then the Vice President elect shall act as President until a President shall have qualified; and the Congress may by law provide for the case wherein neither a President elect nor a Vice President elect shall have qualified, declaring who shall then act as President, or the manner in which one who is to act shall be selected, and such person shall act accordingly until a President or Vice President shall have qualified.

4. The Congress may by law provide for the case of the death of any of the persons from whom the House of Representatives may choose a President whenever the right of choice shall have devolved upon them, and for the case of the death of any of the persons from whom the Senate may choose a Vice President whenever the right of choice shall have devolved upon them.

5. Sections 1 and 2 shall take effect on the 15th day of October following the ratification of this article.

6. This article shall be inoperative unless it shall have been ratified as an amendment to the Constitution by the legislatures of three-fourths of the several States within seven years from the date of its submission.

Amendment XXI

1. The eighteenth article of amendment to the Constitution of the United States is hereby repealed.

2. The transportation or importation into any State, Territory, or possession of the United States for delivery or use therein of intoxicating liquors, in violation of the laws thereof, is hereby prohibited.

3. The article shall be inoperative unless it shall have been ratified as an amendment to the Constitution by conventions in the several States, as provided in the Constitution, within seven years from the date of the submission hereof to the States by the Congress.

Amendment XXII

1. No person shall be elected to the office of the President more than twice, and no person who has held the office of President, or acted as President, for more than two years of a term to which some other person was elected President shall be elected to the office of the President more than once. But this Article shall not apply to any person holding the office of President, when this Article was proposed by the Congress, and shall not prevent any person who may be holding the office of President, or acting as President, during the term within which this Article becomes operative from holding the office of President or acting as President during the remainder of such term.

2. This article shall be inoperative unless it shall have been ratified as an amendment to the Constitution by the legislatures of three-fourths of the several States within seven years from the date of its submission to the States by the Congress.

Amendment XXIII

1. The District constituting the seat of Government of the United States shall appoint in such manner as the Congress may direct: A number of electors of President and Vice President equal to the whole number of Senators and Representatives in Congress to which the District would be entitled if it were a State, but in no event more than the least populous State; they shall be in addition to those appointed by the States, but they shall be considered, for the purposes of the election of President and Vice President, to be electors appointed by a State; and they shall meet in the District and perform such duties as provided by the twelfth article of amendment.

2. The Congress shall have power to enforce this article by appropriate legislation.

Amendment XXIV

1. The right of citizens of the United States to vote in any primary or other election for President or Vice President, for electors for President or Vice President, or for Senator or Representative in Congress, shall not be denied or abridged by the United States or any State by reason of failure to pay any poll tax or other tax.

2. The Congress shall have power to enforce this article by appropriate legislation.

Amendment XXV

1. In case of the removal of the President from office or of his death or resignation, the Vice President shall become President.

2. Whenever there is a vacancy in the office of the Vice President, the President shall nominate a Vice President who shall take office upon confirmation by a majority vote of both Houses of Congress.

3. Whenever the President transmits to the President pro tempore of the Senate and the Speaker of the House of Representatives his written declaration that he is unable to discharge the powers and duties of his office, and until he transmits to them a written declaration to the contrary, such powers and duties shall be discharged by the Vice President as Acting President.

4. Whenever the Vice President and a majority of either the principal officers of the executive departments or of such other body as Congress may by law provide, transmit to the President pro tempore of the Senate and the Speaker of the House of Representatives their written declaration that the President is unable to discharge the powers and duties of his office, the Vice President shall immediately assume the powers and duties of the office as Acting President.

Thereafter, when the President transmits to the President pro tempore of the Senate and the Speaker of the House of Representatives his written declaration that no inability exists, he shall resume the powers and duties of his office unless the Vice President and a majority of either the principal officers of the executive department or of such other body as Congress may by law provide, transmit within four days to the President pro tempore of the Senate and the Speaker of the House of Representatives their written declaration that the President is unable to discharge the powers and duties of his office. Thereupon Congress shall decide the issue, assembling within forty eight hours for that purpose if not in session. If the Congress, within twenty one days after receipt of the latter written declaration, or, if Congress is not in session, within twenty one days after Congress is required to assemble, determines by two thirds vote of both Houses that the President is unable to discharge the powers and duties of his office, the Vice President shall continue to discharge the same as Acting President; otherwise, the President shall resume the powers and duties of his office.

Amendment XXVI

1. The right of citizens of the United States, who are eighteen years of age or older, to vote shall not be denied or abridged by the United States or by any State on account of age.

2. The Congress shall have power to enforce this article by appropriate legislation.

Amendment XXVII

No law, varying the compensation for the services of the Senators and Representatives, shall take effect, until an election of Representatives shall have intervened.

The Articles of Confederation

Agreed to by Congress November 15, 1777;

ratified and in force, March 1, 1781.

Preamble

To all to whom these Presents shall come, we the undersigned Delegates of the States affixed to our Names send greeting. Whereas the Delegates of the United States of America in Congress assembled did on the fifteenth day of November in the Year of our Lord One Thousand Seven Hundred and Seventy Seven, and in the Second Year of the Independence of America agree to certain articles of Confederation and perpetual Union between the States of New Hampshire, Massachusetts bay, Rhode Island and Providence Plantations, Connecticut, New York, New Jersey, Pennsylvania, Delaware, Maryland, Virginia, North Carolina, South Carolina and Georgia in the Words following, viz. "Articles of Confederation and perpetual Union between the States of New Hampshire, Massachusetts bay, Rhode Island and Providence Plantations, Connecticut, New York, New Jersey, Pennsylvania, Delaware, Maryland, Virginia, North Carolina, South Carolina and Georgia.

Article I. The Stile of this Confederacy shall be "The United States of America."

Article II. Each state retains its sovereignty, freedom, and independence, and every power, jurisdiction, and right, which is not by this Confederation expressly delegated to the United States, in Congress assembled.

Article III. The said States hereby severally enter into a firm league of friendship with each other, for their common defense, the security of their liberties, and their mutual and general welfare, binding themselves to assist each other, against all force offered to, or attacks made upon them, or any of them, on account of religion, sovereignty, trade, or any other pretense whatever.

Article IV. The better to secure and perpetuate mutual friendship and intercourse among the people of the different States in this Union, the free inhabitants of each of these States, paupers, vagabonds, and fugitives from justice excepted, shall be entitled to all privileges and immunities of free citizens in the several States; and the people of each State shall free ingress and regress to and from any other State, and shall enjoy therein all the privileges of trade and commerce, subject to the same duties, impositions, and restrictions as the inhabitants thereof respectively, provided that such restrictions shall not extend so far as to prevent the removal of property imported into any State, to any other State, of which the owner is an inhabitant; provided also that no imposition, duties or restriction shall be laid by any State, on the property of the United States, or either of them. If any person guilty of, or charged with, treason, felony, or other high misdemeanor in any State, shall flee from justice, and be found in any of the United States, he shall, upon demand of the Governor or executive power of the State from which he fled, be delivered up and removed to the State having jurisdiction of his offense.

Full faith and credit shall be given in each of these States to the records, acts, and judicial proceedings of the courts and magistrates of every other State.

Article V. For the most convenient management of the general interests of the United States, delegates shall be annually appointed in such manner as the legislatures of each State shall direct, to meet in Congress on the first Monday in November, in every year, with a power reserved to each State to recall its delegates, or any of them, at any time within the year, and to send others in their stead for the remainder of the year.

No State shall be represented in Congress by less than two, nor more than seven members; and no person shall be capable of being a delegate for more than three years in any term of six years; nor shall any person, being a delegate, be capable of holding any office under the United States, for which he, or another for his benefit, receives any salary, fees or emolument of any kind. Each State shall maintain its own delegates in a meeting of the States, and while they act as members of the committee of the States.

In determining questions in the United States in Congress assembled, each State shall have one vote.

Freedom of speech and debate in Congress shall not be impeached or questioned in any court or place out of Congress, and the members of Congress shall be protected in their persons from arrests or imprisonments, during the time of their going to and from, and attendance on Congress, except for treason, felony, or breach of the peace.

Article VI. No State, without the consent of the United States in Congress assembled, shall send any embassy to, or receive any embassy from, or enter into any conference, agreement, alliance or treaty with any King, Prince or State; nor shall any person holding any office of profit or trust under the United States, or any of them, accept any present, emolument, office or title of any kind whatever from any King, Prince or foreign State; nor shall the United States in Congress assembled, or any of them, grant any title of nobility. No two or more States shall enter into any treaty, confederation or alliance whatever between them, without the consent of the United States in Congress assembled, specifying accurately the purposes for which the same is to be entered into, and how long it shall continue.

No State shall lay any imposts or duties, which may interfere with any stipulations in treaties, entered into by the United States in Congress assembled, with any King, Prince or State, in pursuance of any treaties already proposed by Congress, to the courts of France and Spain.

No vessel of war shall be kept up in time of peace by any State, except such number only, as shall be deemed necessary by the United States in Congress assembled, for the defense of such State, or its trade; nor shall any body of forces be kept up by any State in time of peace, except such number only, as in the judgement of the United States in Congress assembled, shall be deemed requisite to garrison the forts necessary for the defense of such State; but every State shall always keep up a well-regulated and disciplined militia, sufficiently armed and accoutered, and shall provide and constantly have ready for use, in public stores, a due number of filed pieces and tents, and a proper quantity of arms, ammunition and camp equipage.

No State shall engage in any war without the consent of the United States in Congress assembled, unless such State be actually invaded by enemies, or shall have received certain advice of a resolution being formed by some nation of Indians to invade such State, and the danger is so imminent as not to admit of a delay till the United States in Congress assembled can be consulted; nor shall any State grant commissions to any ships or vessels of war, nor letters of marque or reprisal, except it be after a declaration of war by the United States in Congress assembled, and then only against the Kingdom or State and the subjects thereof, against which war has been so declared, and under such regulations as shall be established by the United States in Congress assembled, unless such State be infested by pirates, in which case vessels of war may be fitted out for that occasion, and kept so long as the danger shall continue, or until the United States in Congress assembled shall determine otherwise.

Article VII. When land forces are raised by any State for the common defense, all officers of or under the rank of colonel, shall be appointed by the legislature of each State respectively, by whom such forces shall be raised, or in such manner as such State shall direct, and all vacancies shall be filled up by the State which first made the appointment.

Article VIII. All charges of war, and all other expenses that shall be incurred for the common defense or general welfare, and allowed by the United States in Congress assembled, shall be defrayed out of a common treasury, which shall be supplied by the several States in proportion to the value of all land within each State, granted or surveyed for any person, as such land and the buildings and improvements thereon shall be estimated according to such mode as the United States in Congress assembled, shall from time to time direct and appoint. The taxes for paying that proportion shall be laid and levied by the authority and direction of the legislatures of the several States within the time agreed upon by the United States in Congress assembled.

Article IX. The United States in Congress assembled, shall have the sole and exclusive right and power of determining on peace and war, except in the cases mentioned in the sixth article -- of sending and receiving ambassadors -- entering into treaties and alliances, provided that no treaty of commerce shall be made whereby the legislative power of the respective States shall be restrained from imposing such imposts and duties on foreigners, as their own people are subjected to, or from prohibiting the exportation or importation of any species of goods or commodities whatsoever -- of establishing rules for deciding in all cases, what captures on land or water shall be legal, and in what manner prizes taken by land or naval forces in the service of the United States shall be divided or appropriated -- of granting letters of marque and reprisal in times of peace -- appointing courts for the trial of piracies and felonies committed on the high seas and establishing courts for receiving and determining finally appeals in all cases of captures, provided that no member of Congress shall be appointed a judge of any of the said courts.

The United States in Congress assembled shall also be the last resort on appeal in all disputes and differences now subsisting or that hereafter may arise between two or more States concerning boundary, jurisdiction or any other causes whatever; which authority shall always be exercised in the manner following. Whenever the legislative or executive authority or lawful agent of any State in controversy with another shall present a petition to Congress stating the matter in question and praying for a hearing, notice thereof shall be given by order of Congress to the legislative or executive authority of the other State in controversy, and a day assigned for the appearance of the parties by their lawful agents, who shall then be directed to appoint by joint consent, commissioners or judges to constitute a court for hearing and determining the matter in question: but if they cannot agree, Congress shall name three persons out of each of the United States, and from the list of such persons each party shall alternately strike out one, the petitioners beginning, until the number shall be reduced to thirteen; and from that number not less than seven, nor more than nine names as Congress shall direct, shall in the presence of Congress be drawn out by lot, and the persons whose names shall be so drawn or any five of them, shall be commissioners or judges, to hear and finally determine the controversy, so always as a major part of the judges who shall hear the cause shall agree in the determination: and if either party shall neglect to attend at the day appointed, without showing reasons, which Congress shall judge sufficient, or being present shall refuse to strike, the Congress shall proceed to nominate three persons out of each State, and the secretary of Congress shall strike in behalf of such party absent or refusing; and the judgement and sentence of the court to be appointed, in the manner before prescribed, shall be final and conclusive; and if any of the parties shall refuse to submit to the authority of such court, or to appear or defend their claim or cause, the court shall nevertheless proceed to pronounce sentence, or judgement, which shall in like manner be final and decisive, the judgement or sentence and other proceedings being in either case transmitted to Congress, and lodged among the acts of Congress for the security of the parties concerned: provided that every commissioner, before he sits in judgement, shall take an oath to be administered by one of the judges of the supreme or superior court of the State, where the cause shall be tried, 'well and truly to hear and determine the matter in question, according to the best of his judgement, without favor, affection or hope of reward': provided also, that no State shall be deprived of territory for the benefit of the United States.

All controversies concerning the private right of soil claimed under different grants of two or more States, whose jurisdictions as they may respect such lands, and the States which passed such grants are adjusted, the said grants or either of them being at the same time claimed to have originated antecedent to such settlement of jurisdiction, shall on the petition of either party to the Congress of the United States, be finally determined as near as may be in the same manner as is before prescribed for deciding disputes respecting territorial jurisdiction between different States. The United States in Congress assembled shall also have the sole and exclusive right and power of regulating the alloy and value of coin struck by their own authority, or by that of the respective States -- fixing the standards of weights and measures throughout the United States -- regulating the trade and managing all affairs with the Indians, not members of any of the States, provided that the legislative right of any State within its own limits be not infringed or violated -- establishing or regulating post offices from one State to another, throughout all the United States, and exacting such postage on the papers passing through the same as may be requisite to defray the expenses of the said office -- appointing all officers of the land forces, in the service of the United States, excepting regimental officers -- appointing all the officers of the naval forces, and commissioning all officers whatever in the service of the United States -- making rules for the government and regulation of the said land and naval forces, and directing their operations.

The United States in Congress assembled shall have authority to appoint a committee, to sit in the recess of Congress, to be denominated 'A Committee of the States', and to consist of one delegate from each State; and to appoint such other committees and civil officers as may be necessary for managing the general affairs of the United States under their direction -- to appoint one of their members to preside, provided that no person be allowed to serve in the office of president more than one year in any term of three years; to ascertain the necessary sums of money to be raised for the service of the United States, and to appropriate and apply the same for defraying the public expenses -- to borrow money, or emit bills on the credit of the United States, transmitting every half-year to the respective States an account of the sums of money so borrowed or emitted -- to build and equip a navy -- to agree upon the number of land forces, and to make requisitions from each State for its quota, in proportion to the number of white inhabitants in such State; which requisition shall be binding, and thereupon the legislature of each State shall appoint the regimental officers, raise the men and cloath, arm and equip them in a solid- like manner, at the expense of the United States; and the officers and men so cloathed, armed and equipped shall march to the place appointed, and within the time agreed on by the United States in Congress assembled. But if the United States in Congress assembled shall, on consideration of circumstances judge proper that any State should not raise men, or should raise a smaller number of men than the quota thereof, such extra number shall be raised, officered, cloathed, armed and equipped in the same manner as the quota of each State, unless the legislature of such State shall judge that such extra number cannot be safely spread out in the same, in which case they shall raise, officer, cloath, arm and equip as many of such extra number as they judge can be safely spared. And the officers and men so cloathed, armed, and equipped, shall march to the place appointed, and within the time agreed on by the United States in Congress assembled.

The United States in Congress assembled shall never engage in a war, nor grant letters of marque or reprisal in time of peace, nor enter into any treaties or alliances, nor coin money, nor regulate the value thereof, nor ascertain the sums and expenses necessary for the defense and welfare of the United States, or any of them, nor emit bills, nor borrow money on the credit of the United States, nor appropriate money, nor agree upon the number of vessels of war, to be built or purchased, or the number of land or sea forces to be raised, nor appoint a commander in chief of the army or navy, unless nine States assent to the same: nor shall a question on any other point, except for adjourning from day to day be determined, unless by the votes of the majority of the United States in Congress assembled.

The Congress of the United States shall have power to adjourn to any time within the year, and to any place within the United States, so that no period of adjournment be for a longer duration than the space of six months, and shall publish the journal of their proceedings monthly, except such parts thereof relating to treaties, alliances or military operations, as in their judgement require secrecy; and the yeas and nays of the delegates of each State on any question shall be entered on the journal, when it is desired by any delegates of a State, or any of them, at his or their request shall be furnished with a transcript of the said journal, except such parts as are above excepted, to lay before the legislatures of the several States.

Article X. The Committee of the States, or any nine of them, shall be authorized to execute, in the recess of Congress, such of the powers of Congress as the United States in Congress assembled, by the consent of the nine States, shall from time to time think expedient to vest them with; provided that no power be delegated to the said Committee, for the exercise of which, by the Articles of Confederation, the voice of nine States in the Congress of the United States assembled be requisite.

Article XI. Canada acceding to this confederation, and adjoining in the measures of the United States, shall be admitted into, and entitled to all the advantages of this Union; but no other colony shall be admitted into the same, unless such admission be agreed to by nine States.

Article XII. All bills of credit emitted, monies borrowed, and debts contracted by, or under the authority of Congress, before the assembling of the United States, in pursuance of the present confederation, shall be deemed and considered as a charge against the United States, for payment and satisfaction whereof the said United States, and the public faith are hereby solemnly pledged.

Article XIII. Every State shall abide by the determination of the United States in Congress assembled, on all questions which by this confederation are submitted to them. And the Articles of this Confederation shall be inviolably observed by every State, and the Union shall be perpetual; nor shall any alteration at any time hereafter be made in any of them; unless such alteration be agreed to in a Congress of the United States, and be afterwards confirmed by the legislatures of every State.

And Whereas it hath pleased the Great Governor of the World to incline the hearts of the legislatures we respectively represent in Congress, to approve of, and to authorize us to ratify the said Articles of Confederation and perpetual Union. Know Ye that we the undersigned delegates, by virtue of the power and authority to us given for that purpose, do by these presents, in the name and in behalf of our respective constituents, fully and entirely ratify and confirm each and every of the said Articles of Confederation and perpetual Union, and all and singular the matters and things therein contained: And we do further solemnly plight and engage the faith of our respective constituents, that they shall abide by the determinations of the United States in Congress assembled, on all questions, which by the said Confederation are submitted to them. And that the Articles thereof shall be inviolably observed by the States we respectively represent, and that the Union shall be perpetual.

In Witness whereof we have hereunto set our hands in Congress. Done at Philadelphia in the State of Pennsylvania the ninth day of July in the Year of our Lord One Thousand Seven Hundred and Seventy-Eight, and in the Third Year of the independence of America.

On the part and behalf of the State of New Hampshire:

Josiah Bartlett

John Wentworth Junr.

August 8th 1778

On the part and behalf of The State of Massachusetts Bay: John Hancock

Francis Dana

Samuel Adams

James Lovell

Elbridge Gerry

Samuel Holten

On the part and behalf of the State of Rhode Island and Providence Plantations:

William Ellery

John Collins

Henry Marchant

On the part and behalf of the State of Connecticut:

Roger Sherman

Titus Hosmer

Samuel Huntington

Andrew Adams

Oliver Wolcott

On the Part and Behalf of the State of New York:

James Duane

Wm Duer

Francis Lewis

Gouv Morris

On the Part and in Behalf of the State of New Jersey, November 26, 1778.

Jno Witherspoon

Nathaniel Scudder

On the part and behalf of the State of Pennsylvania:

Robt Morris

William Clingan

Daniel Roberdeau

Joseph Reed

John Bayard Smith

22nd July 1778

On the part and behalf of the State of Delaware:

Tho Mckean February 12, 1779

John Dickinson May 5th 1779

Nicholas Van Dyke

On the part and behalf of the State of Maryland:

John Hanson March 1 1781

Daniel Carroll Do

On the Part and Behalf of the State of Virginia:

Richard Henry Lee

Jno Harvie

John Banister

Francis Lightfoot Lee

Thomas Adams

On the part and Behalf of the State of No Carolina:

John Penn July 21St 1778

Corns Harnett

Jno Williams

On the part and behalf of the State of South Carolina:

Henry Laurens

Richd Hutson

William Henry Drayton

Thos Heyward Junr

Jno Mathews

On the part and behalf of the State of Georgia:

Jno Walton 24th July 1778

Edwd Telfair

Edwd Langworthy
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