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Manhattan Comics

Summary Term Sheet – December 2, 2004


MEMORANDUM OF TERMS FOR PRIVATE

PLACEMENT OF SERIES A PREFERRED STOCK OF

Manhattan Comics

Vulture Venture Group, L.P. (the “Investors”) is prepared to invest $1,500,000 in Manhattan Comics (the “Company”) under the terms contained in this term sheet. With the exception of the section of this agreement relating to expenses, this term sheet is a non-binding document prepared for discussion purposes only, and the proposed investment is specifically subject to customary stock purchase agreements, legal due diligence, and other conditions precedent contained herein, all satisfactory to the Investors in their sole discretion

Company:
Manhattan Comics (“Manhattan Comics” or the “Company”).

Investors:
Vulture Venture Group, L.P. (“VVG”).

Investment Amount:
$1,500,000 (the “Investment Amount”).

Investment Form:
Series A Preferred Stock (the “Series A Preferred”).


Ownership:
40% of the fully-diluted, post-investment capitalization (see “Proposed Capitalization”).





Use of Proceeds:
Proceed will be used for (a) sales and marketing team salaries, (b) sales and marketing working capital and (c) employment of the sales and marketing strategy.


Dividends:
A preferred dividend of 8% per annum on the Preferred Stock will be payable quarterly from available cash flow, as determined by the Board. To the extent the dividend is not paid, it will accrue, but not compound. No dividends may be paid on the Common Stock or any series of preferred stock, except for dividends on the Preferred Stock as described herein, or any series of subordinated debt junior to the Subordinated Debt so ling as the Subordinated Debt remains outstanding. The Preferred Stock will share pari passu on an as converted basis in any dividends declared on the common stock.

Closing:
Assuming satisfactory completion of due diligence and timely acceptance of this Summary Term Sheet, VVG expects to execute definitive agreements and fund upon the completion of the management team hiring process, but no later than March 31, 2005. The financing provided by VVG is subject to the following:

(a) Conclusion of the management team hiring process on terms acceptable to VVG.

(b) The VVG Investors agreeing with the management team hiring decisions, and the management team signing noncompete employment contracts drawn up by VVG’s attorneys binding the management team to the company for the next five years unless the board of directors terminate the employment contract within two weeks of executing the Summary Term Sheet. To the extent any of the management team does not desire to sign, the capital infusion will be extended to the same date as the employee signs the contract or is replaced by a new member who will sign the contract.

(c) 
VVG will complete due diligence on all aspects of the Company, including references and background checks on senior management. During due diligence, the Company agrees to provide VVG and its accountants, attorneys and other representatives complete access to the Company’s accountants, attorneys, facilities, employees, books, records, customers, backlog and vendors and such other individuals and information as needed;

(d) The Company will provide to VVG (i) audited financial statements for the years ended September 30, 2002, 2003 and 2004 and (ii) unaudited fiscal 2005 year-to-date financial statements;

(e) The absence of a material adverse change with respect to the Company;

(f) Any required governmental or shareholder approvals or waivers;

(g) Satisfactory completion of legal documentation; and 

(h) Approval of VVG’s Investment Committee.

VVG will be under no obligation to continue with its due diligence or to extend the financing contemplated herein, if at any time, the results of its due diligence are not satisfactory to VVG for any reason in its sole discretion. In such event, VVG will immediately notify the Company, in which case, the “Exclusivity” provision of this Summary Term Sheet will no longer be binding.

Stock Options:
An option pool will be established with 2065 available shares, representing 10% of the fully-diluted shares outstanding, to reward current key employees for outstanding performance and to attract additional management, as needed.


Proposed Capitalization:
The proposed capitalization is as follows:


	
	Pre-Investment
	
	Post-Investment

	
	Shares
	
	%
	
	Shares
	
	%

	Spider-Man
	1210
	
	9.77%
	
	1210
	
	5.86%

	Superman
	2585
	
	20.86%
	
	2585
	
	12.52%

	Batman
	850
	
	6.86%
	
	850
	
	4.12%

	Wolverine
	900
	
	7.26%
	
	900
	
	4.36%

	Wonder Woman
	1210
	
	9.77%
	
	1210
	
	5.86%

	Daredevil
	900
	
	7.26%
	
	900
	
	4.36%

	Incredible Hulk
	850
	
	6.86%
	
	850
	
	4.12%

	Punisher
	1210
	
	9.77%
	
	1210
	
	5.86%

	Storm
	200
	
	1.61%
	
	200
	
	0.97%

	Cyclops
	410
	
	3.31%
	
	410
	
	1.99%

	Stock Options
	2065
	
	16.67%
	
	2065
	
	10.00%

	VVG, L.P.
	-   
	
	-   
	
	8260
	
	40.00%

	
	12,390
	
	100%
	
	20,650
	
	100%


Series A Preferred 
The Investor proposes to purchase shares of Series A Convertible

Stock Terms:
Preferred Stock from the Company at a price of $181.60 per share (based on the fully diluted capitalization of the Company set forth in this document) and a $2,500,000 pre-money valuation with a total round of $1,500,000. The purchase price will be paid in full at the closing. 

(a)

Liquidation Preference:    In the event of any liquidation



or winding up of the Company, a sale of all or substantially all of the assets by the Company pr a merger, consolidation or other transaction in which holders of the Company’s voting stock prior to such transaction will hold, after such a transaction, less than 50% of the Company’s voting power (collectively, a “Liquidity Event”), the holders of the Series A Preferred will be entitled to receive in preference to the Common Stock, the Investment Amount plus the remaining assets distributed ratably to the holders of the Series A Preferred and Common Stock on an as- converted basis (the “Liquidation Preference”).

(b)
Redemption:    Upon the election of a majority of the Series A Preferred made any time after the fifth anniversary of the closing of the IV financing, the Company will redeem the Series A Preferred at the Liquidation Preference, based on appraised fair market value.

(c)
Conversion:
    Each share of Series A Preferred will be convertible upon a Liquidity Event or Qualified Public Offering (as defined in paragraph (d) below), at the option of the holder, into one share of Common Stock plus the Investment Amount. The conversion rate will be subject to appropriate adjustment in the event of any stock splits, stock dividends, recapitalizations, etc. and as set forth below in paragraph (e).

(d)
Automatic Conversion:    The Series A Preferred will automatically convert into Common Stock at the then applicable conversion rate plus the Investment Amount upon consummation of an underwritten public offering of Common Stock at as offering price (prior to underwriter commissions and expenses) that is the Series A Preferred in an offering with aggregate proceeds to the Company of not less than $50,000,000 (a “Qualified Public Offering”).

(e)
Anti-dilution Protection:    The conversion price of the Series A Preferred will be subject to full-ratchet anti-dilution adjustments for capital reorganizations, reclassifications of other changes or issuances that are below the conversion price then in effect.

(f)
Voting Rights:    Except as required by law and except in connection with the protective covenants referred to herein, the holders of the Series A Preferred and Common Stock will vote together as one class. The Series A Preferred will have one vote per share determined on an as-converted basis. 

Shareholders Rights:



(a)

Protective Provisions:    A majority vote of the Series A 

Preferred will be required for (i) and Liquidity Event or any liquidation or dissolution of the Company, (ii) the redemption or repurchase of the stock or options to purchase stock by the Company (other that the repurchase of stock or options from former employees at cost pursuant to agreements to repurchase such stock), (iii) any amendment of the Company’s certificate of incorporation or bylaws which negatively affects the Series A Preferred, (iv) authorization or issuance of additional shares of Common Stock or stock options allocated to employees, (v) the authorization, issuance or reclassification of other shares placing them prior to or on parity with the Series A Preferred with respect to dividends, redemption or liquidation, (vi) any change in the rights, preferences or privileges of the Series A Preferred, (vii) the authorization or issuance of additional shares of Series A Preferred, (viii) the issuance of debt beyond the Company’s current debt facilities, (ix) acquisitions, (x) dispositions of a material line of business, (xi) formation of subsidiaries, (xii)aggregate capital expenditures that exceed by more than 10% of the aggregate annual budget for all capital expenditures, (xiii) any substantial change in the business and (xiv) any increase in the size of the Board of Directors.

(b)
Preemptive Rights:    Each holder of the Series A Preferred will be given the right of first refusal with respect to any offering by the Company. Furthermore, each holder of the Series A Preferred will have preemptive rights on all offerings of equity securities or securities convertible or exchangeable into equity securities in order to maintain its original fully-diluted, post investment equity ownership position. A Series A Preferred holder will have 30 days in which to exercise these preemptive rights. Notwithstanding the provisions set forth above, no preemptive rights will apply to (i) equity compensation grants to employees, consultants or directors pursuant to plans or other arrangements approved by the Board of Directors or (ii) the issuance of securities in connection with a bona fide business acquisition of or by the Company, whether by merger, consolidation, sale of assets, sale or exchange of stock or otherwise. These rights will terminate at the Company's Official Public Offering.

(c)
Registration Rights:    If the Company becomes a public company, VVG will have two demand registrations and unlimited piggyback registration rights. All costs associated with the exercise of these rights, including but not limited to legal and accounting fees of the Company, but excluding sales commissions to brokers and dealers, are to be paid by the Company. The Company will not grant registration rights to any other person superior to or which would interfere with VVG’s registration rights.

(d) Tag Along Rights:    VVG will be entitles to customary tag along rights on sales by holders of more than 1% of the outstanding Common Stock on an as-converted and exercised basis.
(e) Information Rights:    VVG will be entitled to the following: (i) annual financial statements audited by a national accounting firm and unaudited internally prepared monthly financial statements, including monthly and year-to-date cash flow statements, within 20 days after the end of each month and 90 days after the end of each year, (ii) each financial statement will be accompanied by a descriptive narrative of the results including a comparison between the actual, projected and comparable figures for the prior year, (iii) an annual business plan to be approved by the Board of Directors of the Company containing an operating plan with 

a monthly forecast of results and a narrative explanation at least 30 days prior to the commencement of the subsequent year, (iv) all material communication (written or otherwise) submitted to the Company by its auditors or any governmental agency, and (v) all such other information as VVG reasonably requires.
(f)
Board of Directors:    The Board of Directors will be compromised of seven members at Closing-, The Punisher, Spider-Man, Superman, an independent member the Company designates, VVG will take two seats and elect an independent, value-added director acceptable to the other Directors to fill the seventh seat. If not already established, the Board of Directors will form Audit and Compensation Committees comprised of outside directors, with VVG appointed to each committee.

(g) Sale Restrictions:    Holders of Common Stock or any other equity security ranking junior to the Series A Preferred are prohibited from selling securities, unless written consent from VVG is obtained. If VVG’s written consent is granted, the Company will have the right of first refusal to purchase the shares. In the event that the Company does not elect to exercise its right, the Series A Preferred and management will have the right of first refusal to purchase the shares on a pro-rata basis. In the event that the holders of the Series A Preferred and management do not elect to exercise their rights, all other shareholders will have the right of first refusal to purchase the shares. In the event that none of these rights of first refusal are exercised, the selling holder may sell the shares to a third party approved by the Board of Directors. VVG’s consent will not be reasonably withheld for transfers intended for estate planning purposes.
Events of Default:
An event of default will occur if the Company (i) becomes legally insolvent or otherwise is involved in a bankruptcy proceeding, (ii) defaults on any outstanding debt which is material to the Company, or (iii) fails in any material respect to perform or observe any of the covenants or to comply wit any material provisions contained in any agreement with the Series A Preferred or in the Articles of Incorporation of the Company. Upon an event of default, the Series A Preferred will be due and payable immediately at the Liquidation Preference.


Indemnification:
The Company agrees to indemnify all Series A Preferred directors and the funds they represent to the maximum extent permitted by applicable law. The Certificate of Incorporation and the By-Laws of the Company will provide the broadest indemnification of directors permitted by law. The Company will reimburse Series A Preferred directors for expenses associated with attending meetings of the Board or special committees thereof.

Employment and Non-
Unless such agreements already exist in a form

Competition Agreements:
satisfactory to VVG, the Company will enter into (i) an employment agreement with the CEO of the Company and (ii) non-competition and non-solicitation agreements with key officers and employees.

Insurance Coverage:
The Company will obtain and maintain insurance coverage, including Key Man on the CEO and Directors’ and Officers’ liability insurance, satisfactory to VVG.

Definitive Agreements:
The investment will be made pursuant to definitive agreements, which will contain, among other things, appropriate representations and warranties of the Company. Specific and appropriate remedies to material violations of agreements will be included.

Expiration:
This Summary Term Sheet will expire on December 8, 2004.

Expenses:
Upon closing of the VVG financing, the Company will pay VVG’s reasonable costs and expenses incurred with respect to this investment.

Exclusivity:
The Company agrees to give VVG until March 31, 2005 (the “Exclusivity Period”), to complete due diligence, fund and close. If VVG is prepared to fund and close within this time period, the Company agrees to complete the transaction subject to the Company and VVG’s satisfaction with legal documents. The Company’s obligation is conditioned upon the terms being consistent with those outlined in this Summary Term Sheet. VVG agrees to notify the Company at the earliest date at which it determines it is not prepared or is unable to complete the transaction.

Confidentiality:
The Company will keep confidential the existence and terms of this Summary Term Sheet.

Except for the exclusivity and confidentiality provisions described above, this Summary Term Sheet will not give rise to a binding agreement, and no such binding agreement will exist with respect to such provisions until definitive agreements have been executed and delivered.

Agreed and Accepted:

VULTURE VENTURE PARTNERS, L.P.





MANHATTAN COMICS
By:
VULTURE VENTURE GROUP, L.P.







Its General Partner 









By: __________________________




By:
VULTURE VENTURE GROUP, LLC








Its General Partner 







Title: ________________________

By: _____________________




Date: ________________________

Managing Director



Date: ____________________
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